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. INTRODUCTION

1. KMC Mining Corporation (“KMC”) filed a Notice of Intention to Make a Proposal under the
Bankruptcy and Insolvency Act, RSC 1985, ¢ B-3 (“BIA”) on December 5, 2024 (the “NOI”).
Pursuant to section 50.4(8) of the BIA, KMC is to file a proposal within thirty (30) days, being

January 4, 2025 (such period, as extended from time to time, being the “Stay Period”).

2. Inthis Application, KMC seeks an Order under the BIA, which includes the following items of relief:

a) extending the Stay Period, by an additional 45-day period ending February 18, 2025 (the

“Stay Extension”);

b) declaring that:

i) KMC'’s counsel, FTI Consulting Canada Inc. in its capacity as proposal trustee of KMC (the
“Proposal Trustee”) and the Proposal Trustee’'s counsel (collectively, the
“‘“Administrative Professionals”), be paid their reasonable fees and disbursements
incurred in and in preparation for the Consolidated Proposal Proceeding; and

i) the Administrative Professionals, as security for their reasonable professional fees and
disbursements incurred both before and after the granting of the requested Order, shall
have the benefit of and are hereby granted a security and charge (the “Administration
Charge”) on all present and after-acquired property of KMC (the “Property”), which charge
shall be in the aggregate amount of $500,000;

c) approving a secured, interim financing facility in the maximum principal amount of $6,000,000
(the “Interim Financing Facility”) created pursuant to a term sheet dated December 2024
(the “Term Sheet”) between the Syndicate (as hereinafter defined, with the Syndicate being
the “Interim Lender”) and KMC;

d) authorizing KMC to execute and deliver such credit agreements, mortgages, charges,
hypothecs, and security documents, guarantees and other definitive documents (collectively,
the “Definitive Documents”), as are contemplated by the Term Sheet or as may be

reasonably required by the Interim Lender pursuant to the terms thereof;

e) declaring that the Property is subject to a security and charge (the “Interim Lender’s Charge”)
in favour of the Interim Lender to secure the payment and performance of the Interim Financing
Facility and KMC’s indebtedness and obligations under the Definitive Documents, liabilities

and obligations under the Interim Financing Agreement;
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f) declaring the Interim Lender shall be treated as unaffected in any proposal filed by KMC under
the BIA or any plan of arrangement or compromise filed by KMC under the Companies’
Creditors Arrangement Act, RSC 1985, ¢ C-36 (“CCAA”) with respect to any advances made

under the Definitive Documents;

g) approving and granting priority to the following charges (collectively the “Charges”) and that

the Charges rank, as between themselves, in the following order of priority:
i) first, the Administration Charge (to a current maximum of $500,000); and
ii) second, Interim Lender's Charge (to a current maximum of $6,000,000);

h) declaring that the Charges, at this time, do not attach to or otherwise apply to affect any other

secured creditors other than the Syndicate and The Klemke Foundation; and

i) authorizing KMC to sell, with prior approval of the Proposal Trustee, Property during the Stay
Period up to the aggregate total of $1,000,000.

KMC also seeks an order sealing the First Confidential Supplementary Affidavit of Daniel Klemke
(the “Confidential Supplementary Affidavit”, with the order being the “Sealing Order”).

II. EACTS

The facts are generally set out in the Affidavit of Daniel Klemke sworn December 6, 2024 (“Klemke

Affidavit”) in support of the Application. What follows is a brief summary.

KMC was founded in 1949. In the ensuing 75 years, KMC has expanded its operations to include
railroads, dams, earthworks and mining operations in Alberta, British Columbia, Saskatchewan,
Yukon and the Northwest Territories. Since 1973, KMC has derived the majority of its business
from large-scale oil sands projects but has also engaged in the extraction of other valuable

materials.!

The bulk of KMC’s assets are specialized, ultra-class mining equipment, such as the Komatsu
930E, a haul truck which is over 24 feet tall and 30 feet wide and weighs more than 1 million

pounds when loaded, or the Komatsu PC8000 hydraulic excavator, which is one of the largest

1 Klemke Affidavit at para 8.
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hydraulic excavators in the world and weighs 1.6 million pounds when loaded. KMC'’s assets are

niche products that require enhanced processes for their marketing and post-sale movement.?
7. KMC's total outstanding liabilities are in excess of $220,000,000:

a) KMC'’s primary secured creditor is a syndicate of lenders led by ATB Financial and including
Canadian Western Bank, Export Development Canada and Laurentian Bank of Canada
(collectively, the “Syndicate”). As of October 31, 2024, KMC is indebted to the Syndicate in
the amount of $104,316,256;

b) KMC'’s other senior secured creditor is The Klemke Foundation, a private charitable foundation
to which KMC is indebted in the amount of $49,290,859 pursuant to an Amended and Restated
Promissory Note dated August 13, 2024;

c) KMC is the lessee pursuant to several equipment leases with equipment lessors (collectively,
the “Equipment Lenders”) and indebted to Heavy Equipment Lessors in the amount of
$52,649,938 and Light Duty Lessors in the amount of $2,973,244;

d) KMC'’s outstanding unsecured trade payables and accrued liabilities as at October 31, 2024
were $22,218,366.3

8. KMC'’s present circumstances arose due to several factors. Chief among these is the sudden and
unexpected cancellation of substantial scopes of work under contracts between KMC and Suncor

Energy Inc. (“Suncor”).4

9. KMC is in default of its obligations to the Syndicate and is unable to make payment of financial

obligations as they come due. It is insolvent.®

10. KMC, in discussions with the Syndicate and with their concurrence, took the step of filing the NOI
to maintain asset value, provide stability for its business, and afford it an opportunity to develop a

plan to, inter alia:

a) monetize assets in an effort to retire the secured debt owed by KMC to the Syndicate and

address the other obligations owing to The Klemke Foundation and the Equipment Lenders;

2 Klemke Affidavit at para 26.
3 Klemke Affidavit at para 31-38.
4 Klemke Affidavit at para 41.
5 Klemke Affidavit at para 66.
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b) capture any equity in KMC’s assets in excess of obligations owed in order to possibly fund a
plan of arrangement to pay distributions to its unsecured creditors, if possible; and

c) address any possible recourse against Suncor arising from the various terminations.®

11. Thefiling of the NOI is a temporary measure given present Court availability. KMC intends to make

an application in January 2025 to have these proceedings taken up under the CCAA.”

. ISSUES

12. The issues for this Honourable Court to consider is whether it is just and appropriate to:

a) extend the Stay Period for 45 days from its current expiry;

b) grant the Administration Charge;

c) approve the Interim Financing Facility and grant the Interim Lender’s Charge;

d) authorize KMC to sell assets outside of the ordinary course of business during the Stay Period,
with Proposal Trustee approval, up to the aggregate amount of $1,000,000;

e) grant the Sealing Order with respect to the Confidential Supplementary Affidavit.

IV. ARGUMENT
a. Extension of the Stay Period is Appropriate

13. The Stay Period expires on January 4, 2024. KMC is required to file a proposal within the Stay
Period unless KMC obtains from this Honourable Court an Order extending the time period for

filing a proposal prior to the said expiration.

14. A debtor in a proposal proceeding may apply to the Court for an order extending the time to file a
proposal by a maximum of 45 days and up to the aggregate of 5 months after the expiry of the 30-

day period, provided that the Court is satisfied that:

a) the insolvent person has acted, and is acting, in good faith and with due diligence;
b) the insolvent person would likely be able to make a viable proposal if the extension being

applied for were granted; and

6 Klemke Affidavit at para 68.
7 Klemke Affidavit at para 69.
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15.

16.

17.

18.

19.

20.

c) no creditor would be materially prejudiced if the extension being applied for were granted.®

The Stay Period currently expires on January 4, 2025. KMC seeks a 45-day extension of the Stay
Period to February 18, 2025.

Itis KMC’s intention to proceed with an application early January 2025 to have these proceedings
taken up and continued under the CCAA.° Due to the limited Court availability at this time of year,

an extension of the Stay Period is required to extend the Stay Period beyond January 4, 2025.

The first element of the BIA section 50.4(9) test requires the insolvent debtor to have acted in good
faith and with due diligence. Courts have considered, inter alia, retaining professional services to
assist with restructuring, completing a business plan, diligently working on restructuring and

meeting with principal creditors'® as factors to constitute good faith and due diligence.

The second element of the BIA section 50.4(9) test is whether the insolvent debtor is likely able to
make a viable proposal if the stay extension is granted. The Court must be satisfied on a balance
of probabilities that KMC would likely put forward a viable proposal within the timeframe the
extension is applied for. At the very least this means a reasonable effort dictated by the
circumstances must have been made which gives some indication that KMC is moving towards

that goal !

The third element of the BIA section 50.4(9) test requires no creditor to be substantially or
considerably prejudiced if the extension being applied for is granted. In Cantrail Coach, the Court
granted a stay extension where there was no evidence of substantial prejudice or considerable

prejudice and the other elements under section 50.4(9) were established.!?

KMC submits that the Stay Extension should be granted for, inter alia, the following reasons:

a) KMC has engaged legal counsel and is working with the Proposal Trustee;

b) KMC has, and continues to, act in good faith and with due diligence;

8 BIA, s 50.4(9) [TAB 1].

9 Klemke Affidavit at para 69.

10 Convergix Inc., Re, 2006 NBQB 288, at para 39 [TAB 2].

11 Re H & H Fisheries Limited, 2005 NSSC 346 at paras 22-33 [TAB 3].
12 Cantrail Coach Lines Ltd., Re, 2005 BCSC 351, at para 21 [TAB 4].
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21.

h)

KMC’s two senior, secured lenders have been provided notice of this Application and do not
oppose the Stay Extension;

there is no creditor known to KMC who would be materially prejudiced if the Stay Extension is
granted;

the Proposal Trustee supports the Stay Extension;

KMC has actively taken steps to restructure its business, including temporary layoffs of staff;

the Stay Extension is critical to permit KMC the opportunity to make application in January
2025 to have these proceedings taken up and continued under the CCAA, which is expected
to include a sales and investment solicitation process for KMC'’s highly specialized assets, with
the goal to maximize value to all stakeholders; and

allowing KMC to continue its operations and providing the extension of the time within which

to file its proposal is consistent with the intent of the BIA and the rehabilitative process it serves.

b. The Administration Charge is Appropriate

KMC seeks a charge in the amount of $500,000 to secure the fees of the Administrative

Professionals whose fees are critical to these proceedings. The authority of the Court to grant said

charge is set forth in section 64.2 of the BIA, which provides:

Court may order security or charge to cover certain costs

64.2 (1) On notice to the secured creditors who are likely to be affected by the security
or charge, the court may make an order declaring that all or part of the property of a
person in respect of whom a notice of intention is filed under section 50.4 or a proposal
is filed under subsection 62(1) is subject to a security or charge, in an amount that the
court considers appropriate, in respect of the fees and expenses of

(a) the trustee, including the fees and expenses of any financial, legal or other
experts engaged by the trustee in the performance of the trustee’s duties;

(b) any financial, legal or other experts engaged by the person for the purpose of
proceedings under this Division; and

(c) any financial, legal or other experts engaged by any other interested person if
the court is satisfied that the security or charge is necessary for the effective
participation of that person in proceedings under this Division.

Priority

(2) The court may order that the security or charge rank in priority over the claim of any
secured creditor of the person.*3

13 BIA, s 64.2(1) and (2) [TAB 1].
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22. The Administration Charge is necessary and appropriate in the current circumstances to ensure
that KMC has access to professional advisors and expertise throughout the course of these
proceedings. Administration charges have been approved in BIA proposal proceedings where the

participation of insolvency professionals is necessary to ensure a successful proceeding.'#

23. Courts have recognized that administration charges are commonly necessary in order to ensure
a debtor company’s successful restructuring. For example, in CCAA proceedings in Re Timminco,
Justice Morawetz (as he then was) stated that failing to provide such charges would “result in the
overwhelming likelihood that the CCAA proceedings would come to an abrupt halt, followed, in all
likelihood, by bankruptcy proceedings”.'®

24. KMC submits that the quantum of the proposed Administration Charge is fair and reasonable given
the size and complexity of KMC’s business and the specialized nature of KMC’s Property. The

Administrative Professionals have, and will continue, to hold critical roles in KMC’s restructuring.

25. Due to the short timing between filing of the NOI and this Application, KMC served notice on its
two senior secured creditors, the Syndicate and The Klemke Foundation. The remaining secured
creditors of KMC, largely equipment lenders, have not been served. Therefore, the Administration
Charge sought is, absent further order of the Court on notice to all potentially affected parties, only

to rank in priority to the Syndicate and The Klemke Foundation at this time.

26. For the foregoing reasons, this Honourable Court should exercise its discretion to grant the

Administration Charge.

c. Interim Financing Facility and the Interim Lender’s Charge

27. KMC seeks approval of the Interim Financing Facility and approval of the Interim Lender's Charge
in the amount of $6,000,000. Section 50.6 of the BIA provides this Honourable Court with the
jurisdiction to approve the Interim Financing Facility and declare the Property be subject to the

Interim Lender’s Charge:

Order — interim financing

50.6 (1) On application by a debtor in respect of whom a notice of intention was filed
under section 50.4 or a proposal was filed under subsection 62(1) and on notice to the
secured creditors who are likely to be affected by the security or charge, a court may make

14 Mustang GP Ltd., Re, 2015 ONSC 6562 at paras 32-33 [TAB 5].
15 Re Timminco Ltd., 2012 ONSC 506 at para 66 [TAB 6].
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an order declaring that all or part of the debtor’s property is subject to a security or charge
— in an amount that the court considers appropriate — in favour of a person specified in
the order who agrees to lend to the debtor an amount approved by the court as being
required by the debtor, having regard to the debtor's cash-flow statement referred to
in paragraph 50(6)(a) or 50.4(2)(a), as the case may be. The security or charge may not
secure an obligation that exists before the order is made.

Priority

(3) The court may order that the security or charge rank in priority over the claim of any
secured creditor of the debtor.16

28. A non-exhaustive list of factors to be considered when determining whether to grant the Interim
Lender’s Charge is provided in section 50.6(5) of the BIA:

Factors to be considered
(5) In deciding whether to make an order, the court is to consider, among other things,

(a) the period during which the debtor is expected to be subject to proceedings
under this Act;

(b) how the debtor’s business and financial affairs are to be managed during the
proceedings;

(c) whether the debtor's management has the confidence of its major creditors;

(d) whether the loan would enhance the prospects of a viable proposal being made
in respect of the debtor;

(e) the nature and value of the debtor’s property;

(f) whether any creditor would be materially prejudiced as a result of the security
or charge; and

(9) the trustee’s report referred to in paragraph 50(6)(b) or 50.4(2)(b), as the case
may be.”

29. KMC submits that the Interim Financing Facility and Interim Lender's Charge should be approved
as they are essential to provide KMC with the financing it requires to continue to operate its
business and make a viable proposal to creditors. Additionally, the following factors support the
relief:

a) KMC initiated the Proposal Proceedings with the concurrence of its senior secured lender, the
Syndicate;

16 BIA, s 50.6(1) and (3) [TAB 1].
17 BIA, s 50.6(5) [TAB 1].
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b)

c)

d)

e)

f)

9)

11

KMC will manage its business and financial affairs during these Proposal Proceedings in a
cost-effective and efficient manner, with oversight from the Proposal Trustee;

While KMC has been actively identifying opportunities for the sale of its fleet of equipment®
and intends to monetize assets in efforts to retire its debts,'® the bulk of KMC’s assets are
niche products which require enhanced processes for marketing and post-sale movement;2°
the Interim Financing Facility is limited only to what is reasonably necessary for KMC to
maintain ongoing expenses in the near-term. KMC estimates a cash shortfall of approximately
$6,000,000 to be realized in December 2024 and January 2025;%*

The Interim Financing Facility will be used to sustain ongoing operating expenses, including
employee compensation, trade creditors, general administrative expenses, and payment of
the professional advisors engaged to assist with its restructuring efforts;??

the benefit of approving the Interim Financing Facility and Interim Lender’'s Charge materially
outweighs any resulting prejudice to creditors;

the Proposal Trustee supports the relief sought by KMC.

30. While in the context of CCAA proceedings, Courts have noted the “essential and necessary” nature

of interim financing and the related charge:

The alternative... of a DIP Charge without super priority — is not, in my view, realistic,
nor is directing the Monitor to investigate alternative financing without providing super
priority. If there is going to be any opportunity for the Timminco Entities to put forth
a restructuring plan, it seems to me that it is essential and necessary for the DIP
Financing to be approved and the DIP Charge granted. The alternative is a failed
CCAA process.?3

31. As with the Administration Charge, at this time, the Interim Lender’'s Charge is only to rank in

32.

priority to the Syndicate and The Klemke Foundation, absent further order of the Court on notice

to all potentially affected parties.

For the foregoing reasons, this Honourable Court should exercise its discretion to approve the

Interim Financing Facility and grant the Interim Lender’s Charge.

18 Klemke Affidavit at para 62.

19 Klemke Affidavit at para 68(b).

20 Klemke Affidavit at para 26.

21 Klemke Affidavit at para 75.

22 Klemke Affidavit at para 70.

2 Timminco Limited (Re), 2012 ONSC 948 at paras 46-47 [TAB 7].
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d. Sale of Assets Outside the Ordinary Course of Business

33. By virtue of section 65.13 of the BIA, KMC, while in Proposal Proceedings, may not sell or dispose

of assets outside the ordinary course of business unless authorized by a court:

Restriction on disposition of assets

65.13 (1) An insolvent person in respect of whom a notice of intention is filed under section
50.4 or a proposal is filed under subsection 62(1) may not sell or otherwise dispose of
assets outside the ordinary course of business unless authorized to do so by a court.
Despite any requirement for shareholder approval, including one under federal or provincial
law, the court may authorize the sale or disposition even if shareholder approval was not
obtained.?*

34. The Court, however, has the discretion to permit KMC to sell assets outside the ordinary course
of business, upon consideration of the following, non-exhaustive factors pursuant to sections
65.13(4) of the BIA:

Notice to secured creditors

(3) An insolvent person who applies to the court for an authorization shall give notice of the
application to the secured creditors who are likely to be affected by the proposed sale or
disposition.

Factors to be considered

(4) In deciding whether to grant the authorization, the court is to consider, among other
things,

(a) whether the process leading to the proposed sale or disposition was
reasonable in the circumstances;

(b) whether the trustee approved the process leading to the proposed sale or
disposition;

(c) whether the trustee filed with the court a report stating that in their opinion the
sale or disposition would be more beneficial to the creditors than a sale or
disposition under a bankruptcy;

(d) the extent to which the creditors were consulted;

(e) the effects of the proposed sale or disposition on the creditors and other
interested parties; and

(f) whether the consideration to be received for the assets is reasonable and fair,
taking into account their market value.?>

24 BJIA, s 65.13(1) [TAB 1].
% BIA, s 65.13(3) and (4) [TAB 1].
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35.

36.

37.

38.

39.

13

KMC has been actively pursuing opportunities to dispose of surplus and redundant assets. While
the largest value assets consist of heavy equipment, there is a large inventory of surplus assets
and equipment which are readily saleable to interested buyers. These assets include generators
and light towers and other ancillary equipment which can be sold to generate cash to assist in

funding ongoing operations.?8

Seeking Court approval for sales of each of those types of assets would be time consuming,

impractical and expensive.

After discussion with the Proposal Trustee and KMC'’s senior secured creditor, the Syndicate, both
of whom support the Sale Process, KMC seeks authorization to sell assets outside the ordinary

course of business and without Court approval, so long as:

a) the Proposal Trustee approves the sale; and

b) the aggregate value of all sales does not exceed $1,000,000 (the “Sale Process”).

KMC submits that the Sale Process is reasonable and practical and ought to be approved as, inter

alia:

a) the maximum aggregate total of sales without Court approval is a fraction of KMC'’s total
Property value;

b) KMC'’s two senior secured creditors have notice of this Application; and

c) the Sale Process has oversight from the Proposal Trustee, and will not result in any prejudice

to creditors.

e. Sealing Order

On an application to temporarily seal a court file, or portion of it, this Honourable Court has broad
discretion and may make a direction on any matter that the circumstances require, and it may
grant the Order notwithstanding the provisions of Division 4 of Part 6 of the Alberta Rules of

Court.?”

26 Klemke Affidavit at para 83.
27 Alberta Rules of Court, Alta Reg 124-2010, Division 4 of Part 6 (starting at Rule 6.28).
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40.

41.

42.

43.

44,

45.

46.

14

Temporary sealing orders should be granted when:

a) an Order is needed to prevent serious risk to an important interest because reasonable
alternative measures will not prevent the risk; and

b) the salutary effects of the Order outweigh its deleterious effects, including the effects on the
right to free expression, which includes public interest in open and accessible court

proceedings.?®

More recently, the Supreme Court of Canada in Sherman Estate v Donovan, restated the test

upon which an applicant must satisfy in asking a court to exercise discretion in a way that limits

the open court presumption. An applicant must demonstrate:

a) court openness poses a serious risk to an important public interest;

b) the order sought is necessary to prevent this serious risk to the identified interest because
reasonably alternative measures will not prevent this risk; and

c) as a matter of proportionality, the benefits of the order outweigh its negative effects.?°
KMC seeks the Sealing Order with respect to the Confidential Supplementary Affidavit.

The Confidential Supplementary Affidavit contains detailed valuation information regarding the
KMC Property. Maintaining confidentiality of the values expressed in the information contained in
the Confidential Supplementary Affidavit is imperative to ensure that the anticipated sales process
which KMC is developing in conjunction with Ernst & Young is conducted in a fair manner in

circumstances where the market can be properly attested.°

The information within the Confidential Supplementary Affidavit is sensitive and if fully disclosed
on the public record could adversely affect the anticipated sales process and is otherwise

information which is confidential to the business of KMC.

Sealing the Confidential Supplementary Affidavit is the least restrictive method available to prevent
the dissemination of the confidential information. The purpose of the sealing order, being to protect
sensitive business and valuation information of KMC’s Property, far outweigh the deleterious

effects of restricting the accessibility of Court proceedings.

KMC submits that the Sealing Order is appropriate in the circumstances and ought to be granted.

28 Sierra Club of Canada v Canada (Minister of Finance), 2002 SCC 41 at para 45 [TAB 8].
2 Sherman Estate v Donovan, 2021 SCC 25 at para 38 [TAB 9].
30 Klemke Affidavit at para 88.
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V. CONCLUSIONS AND RELIEF SOUGHT

47. In the circumstances, the relief sought by KMC is just and appropriate and KMC respectfully

requests this Honourable Court:

a) grantthe Stay Extension and extend the Stay Period to February 18, 2025, being 45 days from
its current expiry;

b) grant the Administration Charge;

c) approve the Interim Financing Facility and grant the Interim Lender’s Charge;

d) authorize KMC to sell assets outside of the ordinary course of business during the Stay Period,
with Proposal Trustee approval, up to the aggregate amount of $1,000,000; and

e) grant the Sealing Order with respect to the Confidential Supplementary Affidavit.

DATED this 6" day of December, 2024.

DUNCAN CRAIG LLP
Per:

L

Darren R. Bieganek, KC/
Zachary Soprovich
Counsel for the Applicant, KMC Mining Corporation
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SECTION 50.4

Notice of intention
50.4 (1) Before filing a copy of a proposal with a licensed trustee, an insolvent person may file a notice of intention,
in the prescribed form, with the official receiver in the insolvent person's locality, stating

(a) the insolvent person's intention to make a proposal,

(b) the name and address of the licensed trustee who has consented, in writing, to act as the trustee under
the proposal, and

(c) the names of the creditors with claims amounting to two hundred and fifty dollars or more and the
amounts of their claims as known or shown by the debtor's books,

and attaching thereto a copy of the consent referred to in paragraph (b).

Certain things to be filed

(2) Within ten days after filing a notice of intention under subsection (1), the insolvent person shall file with the

official receiver
(a) a statement (in this section referred to as a "cash-flow statement") indicating the projected cash-flow of
the insolvent person on at least a monthly basis, prepared by the insolvent person, reviewed for its
reasonableness by the trustee under the notice of intention and signed by the trustee and the insolvent
person;

(b) a report on the reasonableness of the cash-flow statement, in the prescribed form, prepared and signed
by the trustee; and

(c) a report containing prescribed representations by the insolvent person regarding the preparation of the
cash-flow statement, in the prescribed form, prepared and signed by the insolvent person.

Creditors may obtain statement

(3) Subject to subsection (4), any creditor may obtain a copy of the cash-flow statement on request made to the
trustee.

Exception

(4) The court may order that a cash-flow statement or any part thereof not be released to some or all of the
creditors pursuant to subsection (3) where it is satisfied that


zsoprovich
Highlight

zsoprovich
Highlight


Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, s. 50.4

(a) such release would unduly prejudice the insolvent person; and

(b) non-release would not unduly prejudice the creditor or creditors in question.

Trustee protected

(5) If the trustee acts in good faith and takes reasonable care in reviewing the cash-flow statement, the trustee is

not liable for loss or damage to any person resulting from that person's reliance on the cash-flow statement.

Trustee to notify creditors

(6) Within five days after the filing of a notice of intention under subsection (1), the trustee named in the notice shall

send to every known creditor, in the prescribed manner, a copy of the notice including all of the information referred

to in paragraphs (1) (a) to (c).

Trustee to monitor and report

(7) Subject to any direction of the court under paragraph 47.1(2)(a), the trustee under a notice of intention in respect

of an insolvent person
(a) shall, for the purpose of monitoring the insolvent person's business and financial affairs, have access to
and examine the insolvent person's property, including his premises, books, records and other financial
documents, to the extent necessary to adequately assess the insolvent person's business and financial
affairs, from the filing of the notice of intention until a proposal is filed or the insolvent person becomes
bankrupt;

(b) shall file a report on the state of the insolvent person's business and financial affairs - containing the
prescribed information, if any -

(i) with the official receiver without delay after ascertaining a material adverse change in the insolvent
person's projected cash-flow or financial circumstances, and

(i) with the court at or before the hearing by the court of any application under subsection (9) and at
any other time that the court may order; and

(c) shall send a report about the material adverse change to the creditors without delay after ascertaining
the change.

Where assignment deemed to have been made
(8) Where an insolvent person fails to comply with subsection (2), or where the trustee fails to file a proposal with
the official receiver under subsection 62(1) within a period of thirty days after the day the notice of intention was
filed under subsection (1), or within any extension of that period granted under subsection (9),
(a) the insolvent person is, on the expiration of that period or that extension, as the case may be, deemed
to have thereupon made an assignment;

(b) the trustee shall, without delay, file with the official receiver, in the prescribed form, a report of the
deemed assignment;

(b.1) the official receiver shall issue a certificate of assignment, in the prescribed form, which has the same
effect for the purposes of this Act as an assignment filed under section 49; and

(c) the trustee shall, within five days after the day the certificate mentioned in paragraph (b.1) is issued,
send notice of the meeting of creditors under section 102, at which meeting the creditors may by ordinary
resolution, notwithstanding section 14, affirm the appointment of the trustee or appoint another licensed
trustee in lieu of that trustee.

Extension of time for filing proposal
(9) The insolvent person may, before the expiry of the 30-day period referred to in subsection (8) or of any
extension granted under this subsection, apply to the court for an extension, or further extension, as the case may
be, of that period, and the court, on notice to any interested persons that the court may direct, may grant the
extensions, not exceeding 45 days for any individual extension and not exceeding in the aggregate five months
after the expiry of the 30-day period referred to in subsection (8), if satisfied on each application that

(a) the insolvent person has acted, and is acting, in good faith and with due diligence;
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(b) the insolvent person would likely be able to make a viable proposal if the extension being applied for
were granted; and

(c) no creditor would be materially prejudiced if the extension being applied for were granted.

Court may not extend time
(10) Subsection 187(11) does not apply in respect of time limitations imposed by subsection (9).
Court may terminate period for making proposal
(11) The court may, on application by the trustee, the interim receiver, if any, appointed under section 47.1, or a
creditor, declare terminated, before its actual expiration, the thirty day period mentioned in subsection (8) or any
extension thereof granted under subsection (9) if the court is satisfied that

(a) the insolvent person has not acted, or is not acting, in good faith and with due diligence,

(b) the insolvent person will not likely be able to make a viable proposal before the expiration of the period
in question,

(c) the insolvent person will not likely be able to make a proposal, before the expiration of the period in
question, that will be accepted by the creditors, or

(d) the creditors as a whole would be materially prejudiced were the application under this subsection
rejected,

and where the court declares the period in question terminated, paragraphs (8)(a) to (c) thereupon apply as if that
period had expired.

End of Document
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SECTION 50.6

Order - interim financing
50.6 (1) On application by a debtor in respect of whom a notice of intention was filed under section 50.4 or a
proposal was filed under subsection 62(1) and on notice to the secured creditors who are likely to be affected by the
security or charge, a court may make an order declaring that all or part of the debtor's property is subject to a
security or charge - in an amount that the court considers appropriate - in favour of a person specified in the order
who agrees to lend to the debtor an amount approved by the court as being required by the debtor, having regard to
the debtor's cash-flow statement referred to in paragraph 50(6)(a) or 50.4(2)(a), as the case may be. The security
or charge may not secure an obligation that exists before the order is made.
Individuals
(2) In the case of an individual,

(a) they may not make an application under subsection (1) unless they are carrying on a business; and

(b) only property acquired for or used in relation to the business may be subject to a security or charge.

Priority
(3) The court may order that the security or charge rank in priority over the claim of any secured creditor of the
debtor.
Priority - previous orders
(4) The court may order that the security or charge rank in priority over any security or charge arising from a
previous order made under subsection (1) only with the consent of the person in whose favour the previous order
was made.
Factors to be considered
(5) In deciding whether to make an order, the court is to consider, among other things,

(a) the period during which the debtor is expected to be subject to proceedings under this Act;

(b) how the debtor's business and financial affairs are to be managed during the proceedings;
(c) whether the debtor's management has the confidence of its major creditors;
(d) whether the loan would enhance the prospects of a viable proposal being made in respect of the debtor;

(e) the nature and value of the debtor's property;
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(f) whether any creditor would be materially prejudiced as a result of the security or charge; and

(9) the trustee's report referred to in paragraph 50(6)(b) or 50.4(2)(b), as the case may be.

End of Document


zsoprovich
Highlight


f(a LexisNexis

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, s. 64.2

Canada Statutes

R.S.C. 1985, c. B-3, 5. 64.2 L.R.C. 1985, ch. B-3, art. 64.2

Canada Statutes > Bankruptcy and Insolvency Act [ss. 1-285] > PART Il PROPOSALS [ss. 50-
66.4] > DIVISION | GENERAL SCHEME FOR PROPOSALS [ss. 50-66]

Notice

|F Current Version: Effective 18-09-2009

SECTION 64.2

Court may order security or charge to cover certain costs
64.2 (1) On notice to the secured creditors who are likely to be affected by the security or charge, the court may
make an order declaring that all or part of the property of a person in respect of whom a notice of intention is filed
under section 50.4 or a proposal is filed under subsection 62(1) is subject to a security or charge, in an amount that
the court considers appropriate, in respect of the fees and expenses of
(a) the trustee, including the fees and expenses of any financial, legal or other experts engaged by the
trustee in the performance of the trustee's duties;

(b) any financial, legal or other experts engaged by the person for the purpose of proceedings under this
Division; and
(c) any financial, legal or other experts engaged by any other interested person if the court is satisfied that

the security or charge is necessary for the effective participation of that person in proceedings under this
Division.

Priority
(2) The court may order that the security or charge rank in priority over the claim of any secured creditor of the
person.
Individual
(3) In the case of an individual,
(a) the court may not make the order unless the individual is carrying on a business; and

(b) only property acquired for or used in relation to the business may be subject to a security or charge.

End of Document
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SECTION 65.13

Restriction on disposition of assets
65.13 (1) An insolvent person in respect of whom a notice of intention is filed under section 50.4 or a proposal is
filed under subsection 62(1) may not sell or otherwise dispose of assets outside the ordinary course of business
unless authorized to do so by a court. Despite any requirement for shareholder approval, including one under
federal or provincial law, the court may authorize the sale or disposition even if shareholder approval was not
obtained.
Individuals
(2) In the case of an individual who is carrying on a business, the court may authorize the sale or disposition only if
the assets were acquired for or used in relation to the business.
Notice to secured creditors
(3) An insolvent person who applies to the court for an authorization shall give notice of the application to the
secured creditors who are likely to be affected by the proposed sale or disposition.
Factors to be considered
(4) In deciding whether to grant the authorization, the court is to consider, among other things,

(a) whether the process leading to the proposed sale or disposition was reasonable in the circumstances;

(b) whether the trustee approved the process leading to the proposed sale or disposition;

(c) whether the trustee filed with the court a report stating that in their opinion the sale or disposition would
be more beneficial to the creditors than a sale or disposition under a bankruptcy;

(d) the extent to which the creditors were consulted;
(e) the effects of the proposed sale or disposition on the creditors and other interested parties; and
(f) whether the consideration to be received for the assets is reasonable and fair, taking into account their

market value.

Additional factors - related persons
(5) If the proposed sale or disposition is to a person who is related to the insolvent person, the court may, after
considering the factors referred to in subsection (4), grant the authorization only if it is satisfied that
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(a) good faith efforts were made to sell or otherwise dispose of the assets to persons who are not related to
the insolvent person; and

(b) the consideration to be received is superior to the consideration that would be received under any other
offer made in accordance with the process leading to the proposed sale or disposition.

Related persons
(6) For the purpose of subsection (5), a person who is related to the insolvent person includes
(a) a director or officer of the insolvent person;

(b) a person who has or has had, directly or indirectly, control in fact of the insolvent person; and

(c) a person who is related to a person described in paragraph (a) or (b).

Assets may be disposed of free and clear

(7) The court may authorize a sale or disposition free and clear of any security, charge or other restriction and, if it
does, it shall also order that other assets of the insolvent person or the proceeds of the sale or disposition be
subject to a security, charge or other restriction in favour of the creditor whose security, charge or other restriction is
to be affected by the order.

Restriction - employers

(8) The court may grant the authorization only if the court is satisfied that the insolvent person can and will make the
payments that would have been required under paragraphs 60(1.3)(a) and (1.5)(a) if the court had approved the
proposal.

Restriction - intellectual property

(9) If, on the day on which a notice of intention is filed under section 50.4 or a copy of the proposal is filed under
subsection 62(1), the insolvent person is a party to an agreement that grants to another party a right to use
intellectual property that is included in a sale or disposition authorized under subsection (7), that sale or disposition
does not affect the other party's right to use the intellectual property - including the other party's right to enforce an
exclusive use - during the term of the agreement, including any period for which the other party extends the
agreement as of right, as long as the other party continues to perform its obligations under the agreement in relation
to the use of the intellectual property.

End of Document
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New Brunswick Court of Queen's Bench
In Bankruptcy and Insolvency
Judicial District of Saint John
P.S. Glennie J.
Heard: July 27, 2006.
Oral judgment: August 1, 2006.
Court Nos. 12381, 12382, 12383, 12384 and 12385
Estate Nos. 51-879293, 879309, 879319, 879326
and 879332

[2006] N.B.J. No. 354 | [2006] A.N.-B.no 354 | 2006 NBQB 288 | 2006 NBBR 288 | 307 N.B.R. (2d) 259
24 C.B.R. (5th) 289 | 150 A.C.W.S. (3d) 765 | 2006 CarswellNB 460

IN THE MATTER of the Proposals of Convergix, Inc., Cynaptec Information Systems Inc., InteliSys Acquisition Inc.,
InteliSys (NS) Co., InteliSys Aviation Systems Inc.

(44 paras.)
Case Summary

Insolvency law — Proposals — Notice of intention to file a proposal — Court approval — Time for filing —
Related insolvent corporations were permitted to file a joint proposal pursuant to the Bankruptcy and
Insolvency Act, without a court order authorizing the filing — The time to file the proposal was extended, as
the applicants demonstrated good faith and were diligently working on the restructuring — Extension
would not materially prejudice creditors.

Application by four related insolvent corporations to determine whether they were permitted to file a joint proposal
pursuant to the Bankruptcy and Insolvency Act -- Applicants also sought extension of time for filing proposal -- The
four applicant corporations were wholly owned subsidiaries of InteliSys Aviation Systems, and had operated as one
entity since 2001 -- They had one directing mind, had the same directors, and the same bank account --
Superintendent of Bankruptcy advised that it would not accept applicants' joint filing of Notice of Intention to Make a
Proposal where there was no Court order authorizing the filing -- HELD: Application allowed -- The filing of a joint
proposal under the BIA was permitted, and a formal court order was not required -- The cost of preparing separate
proposals and vetting all creditors' claims to determine which corporation they were actually a creditor of would be
unduly expensive and counter-productive to the goal of restructuring the insolvent corporations -- A joint filing would
occasion no prejudice to any of the creditors -- An extension of time to file the proposal was granted, as the
applicants demonstrated good faith and were diligently working on the restructuring -- Further, if granted the
extension, the applicants would likely be able to make a viable proposal, as management appeared to be
committed to the ongoing viability of the business -- Extension would not materially prejudice creditors.
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Statutes, Regulations and Rules Cited:

Bankruptcy and Insolvency Act, s. 2, s. 50.4(9), s. 50(2), s. 54(3), s. 66.12(1.1)

Income Tax Act (Canada),

Counsel

R. Gary Faloon, Q.C., on behalf of the Applicants

DECISION
P.S. GLENNIE J. (orally)

1 The issue to be determined on this application is whether related insolvent corporations are permitted to file a
joint proposal pursuant to the Bankruptcy and Insolvency Act. For the reasons that follow, | conclude that such
corporations are permitted to do so.

OVERVIEW

2 The Applicants, Convergix, Inc., Cynaptec Information Systems Inc., InteliSys Acquisition Inc., InteliSys (NS) Co.,
and InteliSys Aviation Systems Inc. (the "Insolvent Corporations") are each wholly owned subsidiaries of InteliSys
Aviation Systems of America Inc. ("[YSA").

3 For all intents and purposes, the Insolvent Corporations have operated as one entity since 2001. The Insolvent
Corporations have one "directing mind" and have the same directors. The Insolvent Corporations maintain one
bank account.

4 The Insolvent Corporations are considered related companies under the provisions of the Income Tax Act
(Canada).

5 Payments to all creditors of the Insolvent Corporations, including some of the major creditors such as Atlantic
Canada Opportunities Agency have all been made by one of the Insolvent Corporations, namely, InteliSys Aviation
Systems Inc., (“InteliSys"), even though loan agreements may have been made with other of the Insolvent
Corporations. Similarly, all employees of all the Insolvent Corporations are paid by InteliSys.

Filing of Notice of Intention to make a Proposal

6 The Insolvent Corporations attempted to file a joint Notice of Intention to Make a Proposal pursuant to the
Bankruptcy and Insolvency Act (the "BIA") on June 27th, 2006 in the Office of the Superintendent of Bankruptcy
("OSB"). By letter dated June 28th, 2006 the OSB advised that it would not accept the filing of this joint Proposal.

7 On June 29th, 2006 each of the Applicants filed in the OSB a Notice of Intention to Make a Proposal. The
Insolvent Corporations have each filed in the OSB a Projected Monthly Cash-Flow Summary and Trustee's Report
on Cash-Flow Statement.

Extension Pursuant to Subsection 50.4(9) of the BIA
8 IYSA is required to file quarterly reports with the U.S. Securities and Exchange Commission in Washington, D.C.

It is a publicly traded security, over-the-counter, on the NASDAQ. The Applicants say the implications on IYSA
created by the financial situation of the Insolvent Corporations must be considered. The Applicants assert that the
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initial 30 day period of protection under the BIA is not sufficient time for all of the implications on IYSA to be
determined and dealt with.

9 The Applicants say that their insolvency was caused by the unexpected loss of their major client which
represented in excess of 25% of their combined revenue. They say that time is needed to assess the market and
determine if this revenue can be replaced and over what period of time.

10 The Insolvent Corporations and Grant Thornton Limited have completed a business plan. It has been presented
to investors and/or lenders. The Insolvent Corporations will need more time than the initial period of protection of 30
days under the BIA to have these lenders and investors consider the business plan and make lending and/or
investment decisions.

11 Counsel for the Applicants advise the Court that the OSB does not object to joint proposals being filed by
related corporations but requires a Court Order to do so.

12 The Insolvent Corporations host systems for several Canadian airlines. They provide all aspects of reservation
management including booking through call centers and web sites as well as providing the capability to check in
and board passengers. The total reservation booking volume is about 1300 reservations per day which results in a
revenue stream of $520,000 per day. The applicants say the loss of revenue for even one day would be
catastrophic. They assert that serious damage would be caused to the various client airlines. The Applicants also
say it would take at least 30 days to bring another reservation system online.

ANALYSIS

13 There are no reported decisions dealing with the issue of whether a Division | proposal can be made under the
BIA on a joint basis by related corporations. There are two decisions, one dealing with partners [Howe Re, [2004]
0.J. No. 4257, 49 C.B.R. (4th) 104, 2004 CarswellOnt 1253] and the other dealing with individuals [Nitsopoulos
Re, [2001] O.J. No. 2181, 25 C.B.R. (4th) 305, 2001 CarswellOnt 1994].

14 Section 2 of the BIA provides that persons' includes corporations.

15 When interpreting the breadth of the BIA section dealing with proposals, | am mindful of the following comments

from Bankruptcy and Insolvency Law of Canada by Hon. L.W. Houlden and Hon. G.B. Morawetz, Third Edition

Revised, (2006, Release 6, pages 1-6 and 1-6.1):
The Act should not be interpreted in an overly narrow, legalistic manner: A. Marquette & Fils Inc. v.
Mercure, [1977] 1 S.C.R. 547, 65 D.L.R. (3d) 136, 10 N.R. 239; Re Olympia and York Developments Ltd.
(1997), 143 D.L.R. (4th) 536, 45 C.B.R. (3d) 85, 1997 CarswellOnt 657 (Ont. Gen. Div.); Sun Life
Assurance Co. of Canada v. Revenue Canada (Taxation), 45 C.B.R. (3d) 1, 47 Alta L.R. (3d) 296, 1997
CarswellAlta 254, [1997] 5 W.W.R. 159, 144 D.L.R. (4th) 653 (C.A.); Re County Trucking Ltd. (1999), 10
C.B.R. (4th) 124, 1999 CarswelINS 231 (N.S.S.C.). It should be given a reasonable interpretation which
supports the framework of the legislation; an absurd result should be avoided: Re Handelman (1997), 48
C.B.R. (3d) 29, 1997 CarswellOnt 2891 (Ont. Gen. Div.).

The Act puts day-to-day administration into the hands of business people -- trustees in bankruptcy and
inspectors. It is intended that the administration should be practical not legalistic, and the Act should be
interpreted to give effect to this intent: Re Rassell (1999), 177 D.L.R. (4th) 396, 1999 CarswellAlta 718, 12
C.B.R. (4th) 316, 71 Alta. L.R. (3d) 85, 237 A.R. 136, 197 W.A.C. 136 (C.A.).

16 In Howe, supra, the debtors brought a motion for an order directing the OSB to accept for filing a joint Division |
proposal, together with a joint statement of affairs, joint assessment certificate and joint cash flow statement.

17 The OSB accepted that the filing of a joint Division | proposal by the debtors was appropriate as the debts were
substantially the same and because the joint filing was in the best interests of the debtors and their creditors.
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However, the OSB attended at the motion to make submissions regarding its policy in relation to the filing of joint
Division | proposals. The policy stipulated that the OSB would refuse the filing of a proposal that did not on its face
meet the eligibility criteria set out in the BIA. The policy further provided that the OSB would refuse the filing of a
joint Division | proposal where the trustee or the debtors failed to obtain a Court Order authorizing the filing.

18 Registrar Sproat rejected the OSB's position as expressed in the policy. He held that the OSB had no authority
to reject the filing of a proposal, subject to the proposal meeting the requirements of section 50(2) of the BIA,
namely the lodging of documents.

19 The Registrar reviewed case law dealing with the permissibility of joint Division | proposals under the BIA. He
found that, while not explicitly authorized, the provisions of the BIA could reasonably be interpreted as permitting a
trustee to file with the official receiver a joint Division | proposal. In this regard he quoted from his comments in Re
Shireen Catharine Bennett, Court File No. 31-207072T, where he stated:
It seems to me that the decision of Farley J. in Re Nitsopoulos (2001) 25 C.B.R. (4th) 305 (Ont. S.C.) is
clear on the issue that the BIA does not prohibit the filing of a joint proposal and ... does not formally
approve/permit a joint proposal to be filed. In my view, it would be consistent with the purpose of the BIA
and most efficient and economical to extend the decision in Re Nitsopoulos and hold that joint proposals
may be filed. ... | am not persuaded that a formal court order is required to permit a joint proposal to be
filed. It seems to me that potential abuses can be avoided in the fashion outlined at paragraph 9 of re
Nitsopoulos i.e. on an application for court approval. ... and determination of abuse (if any) can be dealt
with on that application.

Thus to summarize, no order is necessary for a joint Division | proposal to be filed. In the event that the
Trustee has difficulty in the said filing the matter may be restored to my list and the OSB shall attend on the
date agreed upon.

20 In the result, the Registrar ordered the OSB to accept for filing the joint proposal. The Court further held that a
joint Division | proposal is permitted under the BIA and that the OSB must accept the filing of the joint proposal even
in the absence of a Court Order authorizing such filing.

21 In Nitsopoulos, supra, a creditor of each of Mr. and Mrs. Notsopoulos brought a motion for an order that a
proposal could not be filed on a joint basis.

22 The joint proposal lumped all unsecured creditors of the Nitsopouloses into one class, whether such creditors
were creditors of the husband, the wife, or both. Justice Farley identified the issue as whether the BIA allowed a
joint Division | proposal to be made.

23 He focused on an important distinction between a Division Il consumer proposal and a Division | proposal. A
Division | proposal must be approved by the Court to be effective. In contrast, a Division Il proposal need not be
specifically approved by the Court unless the Official Receiver or any other interested party applies within fifteen
days of creditor acceptance to have the proposal reviewed. Justice Farley stated that the role of the Superintendent
in Bankruptcy, on a directive basis, is not necessary given that there will automatically be a review by the Court to
determine whether the terms and conditions of the proposal are fair and reasonable and generally beneficial to the
creditors. He concluded that this review would encompass a consideration equivalent to section 66.12(1.1) of the
BIA such that it would be able to determine if a joint proposal should be permitted.

24 Justice Farley concluded that the BIA should not be construed so as to prohibit the filing of a joint Division |
proposal.

25 In my opinion the filing of a joint proposal is permitted under the BIA and with respect to this case, the filing of a
joint proposal by the related corporations is permitted. The BIA should not be construed so as to prohibit the filing of
a joint proposal. As well, | am not persuaded that a formal court order is required to permit a joint proposal to be
filed.
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26 In this particular case, the affidavit evidence reveals various facts which support the view that a joint filing is in
the best interest of the Insolvent Corporations and their creditors.

27 | am satisfied that the Insolvent Corporations have essentially operated as a single entity since 2001. Payments
to all creditors have been made by InteliSys, even though the loan agreements may have been made with other of
the insolvent corporations. Inter-corporate accounting for the Insolvent Corporations may not reflect these payments
or transactions.

28 In reaching the conclusion that a joint filing is in order in this case, | have taken the following factors into
consideration:

(@) The cost of reviewing and vetting all inter-corporate transactions of the Insolvent Corporations in
order to prepare separate proposals would be unduly expensive and counter-productive to the goal
of restructuring and rehabilitating the Insolvent Corporations.

(b) The cost of reviewing and vetting all arms-length creditors' claims to determine which Insolvent
Corporation they are actually a creditor of would be unduly expensive and counter-productive to
the goal of restructuring and rehabilitating the Insolvent Corporations.

(c) The cost of reviewing and determining ownership and title to the assets of the Insolvent
Corporations would be unduly expensive and counter-productive to the goal of restructuring and
rehabilitating the Insolvent Corporations.

29 In addition, certain of the Insolvent Corporations have only related party debt. Pursuant to section 54(3) of the
BIA, a related creditor can vote against a proposal, but not in favor of the proposal. As a result, InteliSys (NS) Co.
and InteliSys Acquisition Inc. cannot obtain the required votes for the approval of an individual proposal without a
court order.

30 In my opinion, these considerations are consistent only with a finding that a joint proposal is the most efficient,
beneficial and appropriate approach in this case.

31 In view of the reasoning in Howe and Nitsopoulos, the interrelatedness of the Insolvent Corporations, the court
review inherent in any Division | proposal, and the lack of any prejudice to the creditors of the Insolvent
Corporations, | conclude that the Insolvent Corporations ought to be permitted to file a joint proposal.

32 In Re Pateman [1991] M.J. No. 221 (Q.B.), Justice Oliphant commented, "I have some serious reservations as
to whether a joint proposal can be made save and except in the case of partners, but since | need not determine
that issue, | leave it for another day."

33 In my opinion, the companies in this case are in effect corporate partners because they are so interrelated.
They have the same bank account, the same controlling mind and the same location of their offices.

34 | am of the view that the filing of a joint proposal by related corporations is permitted under the BIA, and that on
the facts of this case, an Order should issue authorizing such a filing. Such an Order is consistent with the
principles underlying the interpretation of the BIA, and is in the best interests of all stakeholders of the Insolvent
Corporations.

Extension of Time for Filing a Proposal

35 The Applicants also seek an order pursuant to Section 50.4(9) of the BIA that the time for filing a Proposal be
extended by 45 days to September 10th, 2006.

36 The Proposal sections of the BIA are designed to give an insolvent company an opportunity to put forth a
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proposal as long as a court is satisfied that the requirements of section 50.4(9) are met: Re Doaktown Lumber
Ltd. (1996), 39 C.B.R. (3d) 41 (N.B.C.A.) at paragraph 12.

37 An extension may be granted if the Insolvent Corporations satisfy the Court that they meet the following criteria
on a balance of probabilities:

(@) The Insolvent Corporations have acted, and are acting, in good faith and with due diligence;

(b) The Insolvent Corporations would likely be able to make a viable proposal if the extension is
granted; and,

(c) No creditor of the Insolvent Cororations would be materially prejudiced if the extension is granted.

38 In considering applications under section 50.4(9) of the BIA, an objective standard must be applied and matters
considered under this provision should be judged on a rehabilitation basis rather than on a liquidation basis: See
ReCantrail Coach Lines Ltd. (2005), 10 C.B.R. (5th) 164.

39 | am satisfied that the Insolvent Corporations' actions demonstrate good faith and diligence. These actions
include the following:

(&) The Insolvent Corporations have retained the professional services of Grant Thornton Limited to
assist them in their restructuring;

(b) The Insolvent Corporations have completed a business plan;
(c) The Insolvent Corporations are diligently working on the Restructuring;

(d) Since the filing of the five Notices of Intention to Make a Proposal, representatives of the Insolvent
Corporations and Grant Thornton Limited have met with representatives of ACOA, the principle
outside creditor of the Insolvent Corporations, to advise them of these proceedings, and

(e) Representatives of the Insolvent Corporations have met with outside investors.

40 The test for whether insolvent persons would likely be able to make a viable proposal if granted an extension is
whether the insolvent person would likely (as opposed to certainly) be able to present a proposal that seems
reasonable on its face to a reasonable creditor. The test is hot whether or not a specific creditor would be prepared
to support the proposal. In Re Baldwin Valley Investors Inc. (1994), 23 C.B.R. (3d) 219 (Ont. G.D.), Justice Farley
was of the opinion that "viable" means reasonable on its face to a reasonable creditor and that "likely" does not
require certainty but means "might well happen” and "probable" "to be reasonably expected". See also Scotia
Rainbow Inc. v. Bank of Montreal (2000), 18 C.B.R. (4th) 114 (N.S.S.C.).

41 The Affidavit evidence in this case demonstrates that the Insolvent Corporations would likely be able to make a
viable proposal as there appears to be a core business to form the base of a business enterprise; management is
key to the ongoing viability of the business and management appears committed to such ongoing viability; and
debts owing to secured creditors can likely be serviced by a restructured entity.

42 | am satisfied that the proposed extension would not materially prejudice creditors of the Insolvent Corporations.
My conclusion in this regard is based on the following facts: the Insolvent Corporations continue to pay equipment
leases and the equipment continues to be insured and properly maintained and preserved by the Insolvent
Corporations; the principle debt of the Insolvent Corporations is inter-company debt; the collateral of the secured
creditors is substantially comprised of equipment and software and its value is unlikely to be eroded as a result of
an extension; based on the Projected Monthly Cash-Flow Summary the Insolvent Corporations have sufficient cash
to meet their ongoing current liabilities to the end of September, 2006 and in a bankruptcy scenario it is likely that
there will be little if any recovery for the unsecured creditors of the Insolvent Corporations.

43 Accordingly, | conclude that each of the requirements of section 50.4(9) of the BIA are satisfied on the facts of
this case and that an extension of time for filing a proposal should be granted.
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CONCLUSION AND DISPOSITION

44 In the result, an Order will issue that the Insolvent Corporations may file a joint proposal pursuant to the
provisions of the BIA, and that, pursuant to Section 50.4(9) of the BIA, the time for filing a Proposal is extended by
45 days to September 10th, 2006.

P.S. GLENNIE J.

End of Document
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Case Summary

Bankruptcy and insolvency law — Proposals — Time for filing — Company granted time extension to file
proposal where company acted in good faith toward creditors, time extension might give company
opportunity to make good on obligations to creditors.

H&H owned and operated fish processing plant -- Had operating accounts with Bank of Nova Scotia -- Secured
financing from Bank of Nova Scotia for receivables and inventory -- H&H had problems collecting accounts, cash
flow problems -- Bank of Nova Scotia planned to use funds in operating accounts to pay down H&H's loan -- Move
would effectively close plant -- H&H transferred operating accounts to another bank, contrary to letter of
commitment with Bank of Nova Scotia -- H&H filed notice of intention to file proposal in bankruptcy in November
2005 --Payment of account made into Bank of Nova Scotia account of $95,000 -- H&H applied for extension of time
to file proposal -- Bank of Nova Scotia contested application -- Application allowed -- Trustee testified H&H acted in
good faith towards creditors; court agreed -- Despite Bank's veto power as primary creditor, H&H was likely to make
viable proposal if time extension granted -- Company representative testified coming months would be critical to
H&H's business, court agreed -- Possibility of collection of accounts receivable in interim meant creditors might
receive complete payment of loans -- Extension would not materially prejudice creditors.
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Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 s. 50.4(9), s. 54(2.2)(3), s. 62(1.2)(2)
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HHFL employs approximately 75 people in its fish processing facility located in Eastern Passage, Halifax. In May
2003 it became a customer of BNS. Agreement required HHFL to maintain banking accounts with BNS. However,
when it became clear BNS was going to utilize funds, accounts receivable to pay down the loan to HHFL which
would effectively close the plant, HHFL switched its operating accounts to CIBC. Since Notice of intention to file a
proposal filed BNS received $95,000 U.S. and its interest due November 2005. HHFL applied under s. 50.4(9) of
the Bankruptcy and Insolvency Act for an extension to January 30, 2006 to file a proposal.

Issue: Has HHFL met the requirement of satisfying all three conditions set out in s. 50.4(9) namely, that it has acted
in good faith and with due diligence; that it would likely be able to make a viable proposal and that no creditor would
be materially prejudiced if the extension being applied for were granted?

Result: A review of the various affidavits, evidence and arguments advanced and addressing them individually with
the result that HHFL has met the onus upon it to satisfy the court on a balance of probabilities that all the three
prerequisites of s. 50.4(9) have been established and the application for an extension of time to January 30, 2006 is
granted. Such in the best interests and beneficial to BNS, all of the other creditors and the employees. However,
certain conditions apply.

Counsel

Victor J. Goldberg and Martha L. Mann for H & H Fisheries Limited

Stephen J. Kingston and Bob Mann, articled clerk, for the Bank of Nova Scotia

DECISION
W.E. GOODFELLOW J.

BACKGOUND:

1 [1] H & H Fisheries Limited (HHFL) owns and operates a fish processing plant at Eastern Passage, Halifax, Nova
Scotia, which is a somewhat seasonal operation and it presently employs seventy-five people which diminishes to
approximately twelve people off-season.

2 [2] Reginald P. Hartlen is the president, a founding shareholder and director of HHFL and the company became a
customer of the Bank of Nova Scotia (BNS) in May of 2003.

3 [3] HHFL and BNS secured a commitment letter December 2, 2004 with the stated purpose of BNS "to finance
trade receivables and inventory". It provided that BNS would have a first charge over accounts receivable and
inventory and set out the terms and conditions of their agreement including "for ongoing credit risk management
purposes, all operating accounts of the borrower shall be maintained with the Bank as long as the borrower has any
operating line facilities with the Bank". There were several additional terms and conditions dealing with reporting
ratios of current assets to current liabilities, ratio of debt to tangible net worth, etc. The letter of commitment
contained a clear outline of the general borrower reporting conditions. The letter of commitment made reference to
two specific receivables outstanding; Emporio and Simone, upon which | will comment further.

4 [4] In November 2004 HHFL applied to increase its limit on its operating credit line from $400,000 to $1,100,000
and this increase was approved subject to confirmation as to the collection of the Emporio and Simone accounts.

5 [5] In December 2004 the Simone account was paid in full but Emporio remained outstanding. Because the
lobster season was approaching, HHFL requested BNS to waive the condition relating to the Emporio account. BNS
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did not waive the requirement in relation to that account but did allow access to the full operating line of $1,100,000
to January 31, 2005 when the limit was reduced to $750,000.

6 [6] In February 2005, HHFL again requested access to the $1,100,000 credit limit to February 28, 2005 when
again it would be reduced to $750,000 and this was agreed upon by the parties. HHFL provided BNS with an
update on the status of the Emporio account which continued to remain outstanding. BNS became increasingly
concerned with respect to the impact of the potential write-off of the Emporio account and as a result in March 2005
conversations took place between BNS and Reginald Hartlen, who undertook April 7, 2005 to inject equity of
$200,000 into HHFL by April 22, 2005. Mr. Hartlen did come up with $100,000 and endeavoured to obtain additional
funds in relation to mortgaging his residence but unfortunately there was a lien/judgment against his property and
his financing has not been possible.

7 [7] In June 2005 HHFL advised that as part of its 2005 fiscal year ending June 30, 2005, the company would
write off the Emporio account which would give it an operating loss of $300,000 which would be partially set off by
an SR&ED refund of $200,000, leaving a net loss of $100,000 for the fiscal year 2005.

8 [8] In September 2005 BNS received a copy of HHFL's unaudited financial statement for the year ending June
30, 2005 which showed a net loss of $596,043. This compared with a net loss of $21,003 for the year ending June
30, 2004.

9 [9] HHFL had problems with cash flow and operating and contrary to the letter of commitment started to deposit
funds to its accounts with CIBC and this was acknowledged by the director of finance of the company in September
2005. There followed innumerable meetings, correspondence between the parties and Mark S. Rosen, a licensed
trustee in bankruptcy, who has consented to act as trustee for any proposal in this matter.

LEGISLATION:
10
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, s. 1; 1992, c. 27, s. 2.
ss. 50.4(9):
Extension of Time for Filing Proposal
In order to obtain an extension, the debtor must establish the following three items
(a) thatitis acting in good faith and with due diligence;
(b) that it would likely be able to make a viable proposal if an extension were granted; and
(c) that no creditor would be materially prejudiced.
s. 54(2.2)(3):

Related creditor - A creditor who is related to the debtor may vote against but not for the acceptance of
the proposal.

62(1.2)(2):

On whom approval binding - A proposal accepted by the creditors and approved by the court is binding
on creditors in respect of

(@) All unsecured claims, and

(b) the secured claims in respect of which the proposal was made and that were in classes in
which the secured creditors voted for the acceptance of the proposal by a majority in number
and two thirds in value of the secured creditors present, personally or by proxy, at the meeting
and voting on the resolution to accept the proposal.
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but does not release the insolvent person from the debts and liabilities referred to in section 178, unless
the creditor assents thereto. (S.C. 1992, c. 27, s. 26).

Interpretation Act, R.C.C. 1985, c. I-21
Law Always Speaking
Law always speaking

10 The law shall be considered as always speaking, and where a matter or thing is expressed in the
present tense, it shall be applied to the circumstances as they arise, so that effect may be given to the
enactment according to its true spirit, intent and meaning.

Enactments Remedial
Enactments deemed remedial

12 Every enactment is deemed remedial, and shall be given such fair, large and liberal construction and
interpretation as best ensures the attainment of its objects.

APPLICATION:

11 [10] HHFL filed a Notice of Intention dated November 3, 2005 under ss. 50.4(1) to make a Proposal of H & H
Fisheries Limited. An order was granted extending the time to file a proposal November 29, 2005 to December 8,
2005. Unfortunately, the Chambers' docket was so heavy that the Justice presiding on December 8, 2005 was
unable to address the matter and | was asked to deal with it and it was put over by consent to December 14, 2005.
The application is comprised of several affidavits and both parties declined cross-examination of the other sides’
supporting affidavits. On December 14th | heard almost four hours of argument and reserved my decision in order
to thoroughly review the extensive material filed by both parties and arrive at a determination.

ONUS:

12 [11] The court, as directed by s. 50.4(9) above, must be satisfied on each application that:
(a) the insolvent person has acted, and is acting, in good faith and with due diligence;

(b) the insolvent person would likely be able to make a viable proposal if the extension being applied for
were granted; and

(c) no creditor would be materially prejudiced if the extension being applied for were granted.

13 [12] The onus is upon the applicant, in this case HHFL), to satisfy the court on a balance of probabilities that all
three prerequisites of s. 50.4(9) have been established on the application.

14 [13] This is so because of the use of the "semi-colon" and the use of the word "and" in (b), rendering the
requirements conjunctive. This requires the court to consider each of the subsections as to whether the applicant
has established the prerequisite contained in the subsection on a balance of probabilities. For the application to be
successful the court must be satisfied that all three prerequisites of the application have been established on a
balance of probabilities before extending the time for filing a proposal. It is, in essence, a three part test and if the
applicant fails on any part the court would not then be satisfied, requiring the application to be dismissed.

15 [14] Has HHFL satisfied the court that it has acted in good faith and exercised due diligence?

16 [15] There is some merit to the arguments advanced by BNS and the court is particularly concerned about a
party HHFL signing a commitment letter with the clear undertaking noted above that all its operating accounts were
to be maintained with BNS. This is for the obvious purpose of providing BNS with an opportunity to monitor and
protects its interests as a creditor and clearly HHFL in moving all its trading, operating business to its CIBC
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accounts has committed a breach of contract, a breach of the commitment it made in the original committal letter
executed by both parties December 2, 2004.

17 [16] Does a breach of contract automatically constitute bad faith? The answer is, "not necessarily", but it is
evidence that must be weighed very carefully and the evidence here does show a deliberate failure to notify BNS of
this redirection of operating funds and at one point a signed invoice or record which was somewhat misleading with
respect to the possibility of some relatively minor accounts having been directed to the CIBC in error.

18 [17] The converse of good faith is bad faith and bad faith requires a motivation and conduct that is
unacceptable. If, for example, the diversion of operating/trading proceeds had been diverted to the CIBC for the
purposes of personal gain for any officer, director or shareholder of HHFL, an example of which would be payment
to ones family or a pay-down on a mortgage or judgment on ones home, etc., or to enhance the third level of a
secured creditor being Mr. Hartlen's company, R. Hartlen Investments Inc., then clearly such would amount to bad
faith and quite possibly fraud. It is clear that the motivation for moving the funds to the CIBC account was, in one
word, for the purpose of "survival". Funds were essential in that | accept the view expressed by HHFL that had it
continued to direct its operating/trading funds to BNS the probability is almost a certainty that BNS would have
utilized such funds to pay-down its advances precluding the company from having any operating funds and the door
to the plant would have been shut. This result would not have been, and is not at this time, in the best interest of
either party and coincidentally the seventy-five employees who are at the moment gainfully employed by HHFL. |
make it clear that it is not necessary that there be fraud for the conduct to fall short of good faith. HHFL have also
fallen behind in many other aspects of the original commitment letter but they have responded and provided
documentation, bank records, reconciliation of invoices with cash withdrawals. Its recent conduct probably directed
by the trustee entirely mitigates against any suggestion of the diversion being for personal gain other than as | have
said, a course of conduct taken for the benefit of both parties some other ninety-six outstanding creditors and the
seventy-five employees. In some cases a breach of contract may be such of itself that it precludes acceptance on a
balance of probabilities that the overall conduct meets the good faith requirement.

19 [18] It is argued by HHFL that only its conduct since the filing of the Notice of intention November 3, 2005
should be considered and with respect, | am inclined to disagree. The manner in which a party conducts itself in the
past, particularly the immediate past, is often an indicator of likely conduct in the immediate future. In addition, what
you have here is a breach of the contract/commitment letter which occurred before November 3, 2005 and
continued and overlapped the date of the filing of the Notice of intention.

20 [19] The court does have the opinion of a respected trustee whose sworn testimony by affidavit has not been
challenged and Mark S. Rosen, LLB, FCIRP, has been involved for some time and very active in endeavouring to
come to grips with the challenge and has met with and communicated with officials of BNS, BDC and many of the
unsecured creditors. After reciting in detail the extent of such activity he deposes in paragraph 14 of his affidavit of
December 1, 2005 as follows:
14 | have been working with and receiving information from Messrs. Hartlen and Limpert as well as Harley
Hiltz, the director of marketing and production for the Company, who at all times have been fully co-
operative. From my experience and dealings with the Company, | believe that the Company has acted and
is acting in good faith and with due diligence in working towards formulating a viable proposal. | believe that
the Company would likely be able to make a viable proposal if the extension is granted.

My finding on this prerequisite is that by a relatively small margin HHFL has satisfied the court on a balance of
probabilities that it has been and is likely to act in good faith. In reaching this conclusion | have not taken into
account the representation made in oral argument that Mr. Hartlen has probably advanced $90,000 to $95,000 to
HHFL recently because | do not recall seeing anything in the evidence, particularly documentation confirming this
infusion and therefore | am unable to give it any weight.

21 [20] The second wing of subparagraph (a) is in relation to due diligence and while the company has not acted in
quite the timely manner it ought to have acted its deficiency in this regard is not severe and the cumulative evidence
before me including the summary contained in Mr. Rosen's affidavit of December 1, 2005 and the volume of
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response which has been made to the BNS's requests and entitlement for documentation, combined with the efforts
being made by the trustee in bankruptcy, Mark S. Rosen, to address a resolution constitutes satisfaction on a
balance of probabilities of due diligence to this date.

22 [21] Would HHFL likely to be able to make a viable proposal if the extension being applied for were granted?

23 [22] "Viable" in this context means a proposal which seems reasonable on its face to a reasonable creditor (Re
Baldwin Valley Investors Inc., [1994] 23 C.B.R. (3rd) 219). Again, the court must be satisfied on a balance of
probabilities that HHFL would likely. This at the very least means that a reasonable level of effort dictated by the
circumstances must have been made that gives some indication of the likelihood a viable proposal will be advanced
within the time frame of the extension applied for.

24 [23] Lack of detail and assurance of this kind was considered in St. Isidore Meats Inc. v. Paquette Fine Foods
Inc. [1997] O.J. No. 1863. In dismissing an application for an extension of time, Justice Chadwick stated (at para.
16):
"... [T]he debtors have not been able to put forth any meaningful financial plan which would support a
proposal. There is a vague reference in the affidavit material that they have approached at least two
prospective purchasers, however there is no evidence that any of these parties are interested in assisting
the debtor either now or in the future."

25 [24] The BNS points to a number of specifics of what it considers a lack of effort that should result in a finding
that there is little likelihood of HHFL making a viable proposal. BNS notes the fact that it has stated clearly that it no
longer has any interest of being involved in the affairs of HHFL which will necessitate, in all probability, an alternate
financial institution and to date no inquiries have been made by HHFL or the Trustee of any financial institution. The
absence of this step will take on weight depending upon the totality of the circumstances that exist at the time of the
Notice of intention and that have developed since the Notice of intention was filed.

26 [25] There has been a considerable degree of activity before and since the Notice of intention was filed
November 3, 2005. It seems in the total evidence available to the court through the affidavits filed that it is a
reasonable inference to draw that it is highly unlikely that any financial institution would show any interest in filling
the shoes of BNS until a determination is made with respect to this application for an extension of time to January
30, 2006. Since the Notice of intention has been filed the evidence is that HHFL has made a profit for November
2005 greater than that was anticipated. It had been anticipated that the profit would have been $7,000 and it
appears to be approximately $19,600. There is an indication that the company is operating a new business model
as a processing facility and there is evidence of the projected sales. In addition, there is evidence of a company,
Pesca Pronta, having entered into a contract which by now would have had two substantial deliveries of lobster and
in response to my inquiry during argument it appears that the first delivery has been paid for. HHFL advances the
affidavit of Francesco Amoruso of Rome, Italy as to a possible solution and substitution by financial injection from
that company, however, at this stage all that affidavit establishes is that an effort is being made by HHFL to address
their situation. It further confirms that this is a busy, crucial period for HHFL but it does not at this point provide any
comfort to be BNS or the court as to being a probable element of a viable proposal.

27 [26] Paragraph 5 of Francesco Amoruso's affidavit merely states:
I have had discussions with Mr. Hartlen with respect to a potential share investment in H & H by Pesca
Pronta in the approximate amount of $400,000.00 Cdn. | am very interested in pursuing the investment
opportunity but will require 30 days to discuss the situation with my brothers/partners. | am hopeful that the
transaction can be finalized. In the meantime, my company will continue to deal with H & H.

28 [27] To this point the court has not been advised nor has BNS of any further developments, inquiries or
progress with respect to Amoruso's affidavit which can only be classified as a statement of interest.

29 [28] HHFL has made a concerted effort to secure government financing by way of a grant. The company has
spent $6,000 for the services of a consultant in the preparation of its grant application and on December 9, 2005 a


zsoprovich
Highlight


H & H Fisheries Ltd. (Re), [2005] N.S.J. No. 513

science officer who is preforming the due diligence for the grant indicated her satisfaction with the scientific basis of
the claim and that she would be making a positive recommendation. The only weight that can be given at this stage
to the grant application is that it is another example of the efforts being made by HHFL and its proposed trustee but
until the grant reaches the stage of being a balance sheet item it can be given no further weight.

30 [29] BNS raises an objection to a determination that HHFL can satisfy the requirement pointing out that BNS
and BDC as one class of secured creditor represent a substantial majority position of the secured claims. R. Hartlen
Investments Inc. is bound by s. 54.2.2(3) as noted above.

31 [30] BNS takes the position that it has a clear veto over any proposal that may be advanced and that it will not
be supporting any proposal to secured creditors that might be filed by HHFL.

32 [31] In Re Cumberland Trading Inc., [1994] O.J. No. 132, wherein Farley J. stated at para. 4:
Cumberland's Notice of Intention to File a Proposal acknowledges that Skyview is owed $750,000. On that
basis, Skyview has 95% in value of Cumberland's admitted secured creditors' claims and 67% of all
creditors' claims of whatever nature. No matter what, Skyview's claim is so large that Skyview cannot be
swamped in any class in which it could be put. Clearly, Skyview would have a veto on any vote as to a
proposal, at least so far as the secured class, assuming the secureds are treated as a separate class. This
leaves the interesting aspect that under BIA regime, one could have a proposal turned down by the secured
creditor class but approved by the unsecured creditor class and effective vis-a-vis this latter class, but with
the secured class being able to enforce their security. One may question the practicality of a proposal
affecting only unsecured creditors becoming effective in similar circumstances to this situation.

33 [32] In that case Farley J. held that Skyview's position was satisfactory proof that the company would not likely
be able to make a proposal that would be accepted by the creditors. In that case Skyview had 95% in value of
Cumberland's admitted secured creditors and here the math appears to give BNS a virtual veto. HHFL counters
that when you look at the funds in the company's bank accounts at the end of November 2005 of approximately
$170,000 that such reduces the debt outstanding of BNS and again reiterates that BNS has since the Notice of
intention being filed received approximately $90,000 U.S. on its account. BNS is correct in that the mere presence
of money in a debtor's bank account does not reduce indebtedness unless it is applied to the indebtedness. Since
the notice of intention was filed HHFL has paid the required interest to BNS for November 2005. In this case, it is
clear from the evidence before me and particularly the affidavit of the Trustee that there is a recognition of the
proposal providing either alternate financing, such as speculated in Mr. Amoruso's affidavit or approaching alternate
financial institutions. It would seem reasonable to assume that the proposal that will be advanced if it has a means
of essentially paying out by substitution injection of capital of BNS indebtedness then the proposal presumably
would be acceptable. It is inconceivable that if the BNS indebtedness were satisfied that BNS should retain the right
to apply a guillotine effect to the extreme prejudice of itself and all other interested parties including the probable
closure of the plant. The second largest secured creditor is the Business Development Corporation and they are in
agreement to the granting of an extension to HHFL.

34 [33] In these circumstances, again by the a fairly narrow margin, | conclude that HHFL has met this prerequisite
on a balance of probabilities. In doing so, | am not overlooking the considerable debt of HHFL that, while the
projections for the next couple of months are favourable, clearly, the proposal will require addressing BNS.

35 [34] The third step is: Will any creditor be materially prejudiced if the extension being applied for were granted?
As noted, there has been some improvement in the position of BNS since the Notice of intention was filed in that it
has received approximately $95,000 U.S. which the Bank's solicitor points out came direct to it and not through any
exercise of direction by HHFL. BNS has also received the November 2005 interest. In this case there are only two
significant unrelated secured creditors, BNS and BDC. BDC consents to the extension of time but | am mindful of
the fact that its security is a first charge over the fixed assets which are by themselves not likely to significantly
decrease in value but on the other hand would probably have some measure of increased value by virtue of an
operating going concern and also there is an indication of additional land being acquired from government by
HHFL. | do agree with BNS that additional land, even if the obtaining of it is imminent, does not by itself provide any



H & H Fisheries Ltd. (Re), [2005] N.S.J. No. 513

comfort to the Bank which has as its security a first charge on trade receivables and inventory. What does come
through from the totality of the evidence is that this is a busy and likely profitable time for the industry and Mr.
Rosen, in his affidavit, deposes at paragraphs 11 and 12:
11 | believe that the forty five day extension for filing the proposal is critical to the operations of the
Company. It is my opinion that no creditor would be materially prejudiced if the extension is granted. The
security of BNS would actually be enhanced during the extension period because of the profitable time of
year and increase in inventory and receivables. BDC would have an opportunity to add to their security the
land which | understand is to be conveyed to the Company by the government.

12 In the event the Company were to become bankrupt, it is my opinion that both BDC and R. Hartlen
Investments Inc., which has a third charge on the assets would be severely prejudiced. It is also my opinion
that the unsecured creditors would lose any opportunity of recovery.

36 [35] I struggle with what constitutes material prejudice and there is some guidance in Re Cumberland Trading
Inc. above. In that case the creditor under the BIA applied to have a stay, etc. In paragraph 11 Justice Farley
stated:
Is Skyview entitled to the benefit of s. 69.4(a) BIA? | am of the view that the material prejudice referred to
therein is an objective prejudice as opposed to a subjective one - i.e., it refers to the degree of the prejudice
suffered vis-a-vis the indebtedness and the attendant security and not to the extent that such prejudice may
affect the creditor quo person, organization or entity. If it were otherwise then a "big creditor" may be so
financially strong that it could never have the benefit of this clause ....

37 [36] In the case before the court, the accounts receivables as of November 31, 2005 amounted to $956,532.16,
almost double the indebtedness outstanding to BNS. HHFL certainly has as great if not greater motive in pursuing
and collecting receivables as does BNS and | do not think there need be any concern as to the attempts in the short
run for collection. Arguably, if an accounts receivable is uncollectible now its position cannot be any worse a few
weeks from now. Extending the time period obviously creates some risk and some possibility of benefit. Provided a
proper monitoring scheme is in effect, what normally should follow an extension is a flowing of proceeds from
existing accounts receivables, new sales and new accounts receivables into the operating costs in an operation
where in the immediate future a degree of profitability is projected.

38 [37] This section of the Act contemplates some prejudice to creditors and | am of the view that the prejudice
must be of a degree that raises significant concern to a level that it would be unreasonable for a creditor or creditors
to accept. Overall, | am satisfied that HHFL has met the requirement of establishing on the balance of probabilities
that the granting of an extension will not materially prejudice any of the creditors and in particular BNS.

CONDITIONS:

39 [38] During the course of argument | indicated if an extension was granted that BNS at the very least was
entitled to have timely full disclosure of the utilization of funds for the continued operation of the company. This
could be achieved by requiring HHFL to return to the commitment of having all operating funds passed through its
accounts with BNS but it will also require a direction that other than interest entitlement, if not paid, BNS would not
be able in the intervening period to encroach upon the trading funds which are absolutely necessary for the
continued operation and survival chances of the business. The direction would probably also require any
outstanding documentation, possibly requiring HHFL to produce the invoices in the reconciliation it provided for
cash withdrawals for cash purchases from Pacmar Norway, etc. There would be a requirement of timely disclosure.
There are a number of other possible conditions that come to mind. However, as both counsel indicated if the
extension was granted they requested the opportunity to address possible conditions, | readily accede to their offer
of assistance. Counsel, if they agree, may take some time to consult with each other and put their views in writing
or alternatively address the matter orally and, in any event, | will, as scheduled be available at 2:00 p.m. this
afternoon unless both counsel agree on the appropriate terms and conditions of the order of extension.

W.E. GOODFELLOW J.
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IN THE MATTER OF the proposal of Cantrail Coach Lines Ltd.

(24 paras.)
Case Summary

Insolvency law — Proposals — Time for filing — Legislation — Bankruptcy and Insolvency Act —
Interpretation.

Application by tour bus operator Cantrail Coach Lines for an extension of time to file a proposal under s. 50.4(9) of
the Bankruptcy and Insolvency Act. Cantrail's largest secured creditor, VSF Canada, opposed the application and
cross-applied under s. 50.4(11) of the Act for termination of the proposal period on the grounds that it had lost faith
in Cantrail and intended to vote against any proposal generated.

HELD: Application allowed, and cross-application dismissed.

An extension was granted for a further 45 days. The three-fold test set out in s. 50.4(9) of the Act was met: Cantrail
was acting in good faith; it was likely able to make a viable proposal if the extension being applied for were granted;
and there was no evidence of substantial prejudice to VSF if it did not realize its security immediately. It was
disingenuous for VSF to say it would vote no to any proposal under any circumstance. Despite the wording of s.
50.4(11)(c), the intent of the Act was rehabilitation. There would be no point to the proposal sections if a creditor
with a majority position could terminate rehabilitative efforts by saying it would vote no to any proposal, prior to
seeing it and regardless of merit.

Statutes, Regulations and Rules Cited:

Bankruptcy and Insolvency Act, s. 50.4(9), 50.4(11).

Counsel

Counsel for Petitioner: H. Ferris
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Counsel for Creditor (Volvo): R. Finlay

MASTER GROVES (orally)
1 This is my decision on the matter of the proposal of Cantrail Coach Lines Ltd. who | will refer to as Cantrail.

2 Cantrail applies to the Court pursuant to s. 50.4(9) of the Bankruptcy and Insolvency Act for extension of time for
filing a proposal.

3 VFS Canada Inc., who | will refer to as Volvo, a secured creditor of Cantrail, opposes the application and cross-
applies for a termination of the proposal period and for an order to substitute the current trustee for a trustee of their
choosing, though the substance of the substitution of the trustee application was not argued before me.

4 The facts are that Cantrall is a tour bus operation, a family-owned business, operating in the Lower Mainland of
British Columbia, on Vancouver Island and into Washington State. They are a company of some 25 years standing.
They have 26 employees and they have 22 buses in their operations and two headquarters, one in Delta, British
Columbia and one in Port Alberni.

5 Over one half of their buses, 13 in total, are secured by the secured creditor Volvo. Cantrail appears to have
been facing some financial difficulties recently which a number of companies in the travel industry are facing. It is
certainly true in this part of the world that there has been a general decline in the travel industry related to what are
now historical factors such as September 11th and SARS. More recently, and more significantly, the decline in the
US dollar has made the travel industry generally and the travel industry specifically for Cantrail difficult. It appears to
have caused a significant challenge for Cantrail to continue to operate profitably.

6 Cantrail was apparently able to meet its obligations up until the 16th of January 2005. On that date it missed a
payment to its secured creditor Volvo. Demand was made by Volvo on the 20th of January 2005 and perhaps in
response to that, but in any event, on the 1st of February, 2005 Cantrail issued a Notice of Intention to make a
Proposal. There are, | am advised, 81 creditors of Cantrail who have been notified of this application and only Volvo
objects.

7 | am satisfied that under the proposal thus far, and this is not contested in the affidavit, Cantrail has been able to
meet its obligations to its employees as well as the obligations to statutory authorities. The suggestion in the
materials is that Cantrail has been operating within the initial budget set by the trustee under the proposal.

8 As indicated, Cantrail is applying purport to s. 50.4(9) of the Bankruptcy and Insolvency Act. That reads and | will
take out some of the language that is not necessary:
The insolvent person may, before the expiration of a 30-day period mentioned in subsection (8), apply to
the Court for an extension of that period and the Court may grant such extensions not exceeding 45 days
for any individual extension and not exceeding in the aggregate five months after the expiration of the 30-
day period mentioned in subsection (8), if satisfied on each application that:

(a) the insolvent person has acted and is acting in good faith and with due diligence;

(b) the insolvent person would likely be able to make a viable proposal if the extension being applied
for were granted; and

(c) no creditor would be materially prejudiced if the extension being applied for were granted.

9 Volvo applies under s. 50.4(11), the section relating to termination of proposals. That section reads, and again |
am taking out some unnecessary language:
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The Court may, on application by a creditor, declare terminated before it actually expires the 30-day period
mentioned subsection (8) or any extension thereof granted under subsection (9) if the Court is satisfied
that:

(a) the insolvent person has not acted or is not acting in good faith and with due diligence,

(b) the insolvent person will not likely be able to make a viable proposal before the expiry of the period
in question,

(c) the insolvent person will not likely be able to make a proposal before the expiry of the period in
question that will be accepted by the creditors, or

(d) the creditors as a whole would be materially prejudiced were the application under this subsection
rejected.

Essentially, s. 50.4(11) is the mirror of s. 50.4(9).

10 The test that Cantrail has to meet is essentially threefold. The first consideration is, are they acting in good
faith? | would say on this point it was not argued nor does it appear to be disputed that they are. Secondly, would
they likely make a viable proposal if the extension were granted. Thirdly, they must show no creditor would be
materially prejudiced by the extension.

11 | am satisfied on reading the case law provided by counsel that in considering this type of application an
objective standard must be applied. In other words, what would a reasonable person or creditor do in the
circumstances. The case of Re: N.T.W. Management Group Ltd. [1993] O.J. No. 621, a decision of the Ontario
Court of Justice, is authority for the proposition that the intent of the Act and these specific sections is rehabilitation,
and that matters considered under these sections are to be judged on a rehabilitation basis rather than on a
liquidation basis.

12 | am also satisfied that it would be important in considering the various applications before me to take a broad
approach and look at a number of interested and potentially affected parties, including employees, unsecured
creditors, as well as the secured creditor that is present before the Court.

13 Considering those factors and considering the remaining two steps of the test under s. 50.4(9), the second
aspect of the test is would Cantrail likely be able to make a viable proposal. On this point Volvo says that it has lost
faith in Cantrail and intends to vote against the proposal, any proposal, that would be generated.

14 If that was simply the test to be applied then one wonders why Parliament would have gone to the trouble, and
creativity perhaps, of setting out proposals as an option in the Bankruptcy and Insolvency Act. Secured creditors or
major creditors not uncommonly, in light of general security agreements and other type of security available, are in
a position to claim to be over 50 percent of the indebtedness. Thus they will be the determining creditor or, | should
say, are likely to be the determining creditor in any vote on any proposal.

15 If a creditor with over 50 percent of the indebtedness could take the position that it would vote no, prior to
seeing any proposal, and thus terminate all efforts under the proposal provisions, one wonders why Parliament
would not simply set up the legislation that way. One wonders what the point would be of the proposal sections in
the Bankruptcy and Insolvency Act if that were the case.

16 If the test to be applied was simply one of majority rules then in my view Parliament would not have set the test
as it did in s. 50.4(9). They would simply set a test that if 50 percent of the creditors object at any point the proposal
would be over. That is not the test that has been set.

17 Here, as indicated, there are 81 creditors. There is no proposal as of yet. The trustee has set out in a lengthy
affidavit and letter attached to it the possibility of a buy-out of this operation, or a merger, and even the possibility of
a refinancing. There is a possibility, though as of yet uncertain, that Volvo could be paid out in full. It is in my view
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somewhat disingenuous for the secured creditor to say that they would vote no to any proposal under any
circumstances when on the facts here there is no evidence of bad faith and there is no determination at this stage
as to what the proposal will actually be. It may be a proposal which gets them out of the picture completely by some
form of payout -- a proposal which if they voted against they would probably be viewed as irrational businesspeople.

18 In my view, the current attitude of the secured creditor is not determinative of this issue especially in light of the
fact that the proposal has not yet been formulated.

19 | note the words in the legislation are "a viable proposal". According to the Concise Oxford Dictionary viable
means feasible. Viable also means practicable from an economic standpoint.

20 I am impressed thus far with the efforts of Cantrail and with the efforts of the trustee, Patty Wood, in trying to get
this matter resolved. | am satisfied that the insolvent company, in my view, would likely be able to make a viable
proposal, a proposal that is at least feasible, a proposal that would be practicable from an economic standpoint, if
the extension being applied for were granted.

21 Under the third aspect of the test, | must be satisfied that no creditor would be materially prejudiced if extension
being applied for were granted. That aspect of the test uses the term "materially prejudiced." There is a difference,
in my view, between being prejudiced and being materially prejudiced. Again, consulting the Concise Oxford
Dictionary materially means substantially or considerably. The creditor here must be substantially or considerably
prejudiced if the extension being applied for is granted.

22 There is no doubt that Volvo has been prejudiced by the circumstances which have befallen Cantrail and
befallen Volvo as a secured creditor. The Act in and of itself, and the possibility of a proposal, does create simple
prejudice by staying the obligations of a person attempting to make a proposal during the period of time in which the
proposal is being formulated. There is no evidence before me of anything other than normal or perhaps average
prejudice to Volvo. There is no evidence of substantial prejudice or considerable prejudice. There is no evidence
that in not being allowed to realize their security at this time that there is, for example reduced security or, for
example, that there are buyers out there for these assets they wish to seize under their security who will not be
around once the proposal has had its opportunity to succeed or fail, once it has been completely formulated and
presented to creditors. There is no worse case scenario for Volvo if the proposal is allowed to run a reasonable
course. In my view, there is no evidence on which Volvo can rely to show that it has been materially prejudiced.

23 That being said, | am satisfied that Cantrail has met the test of applying for an extension of time for filing a
proposal and | am granting the extension for a further 45 days from the 3rd of March 2004.

24 1t stands to reason from this analysis that the applications of Volvo are dismissed.

MASTER GROVES

End of Document
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RE: IN THE MATTER OF the Notice of Intention to Make a Proposal of Mustang GP Ltd. AND IN THE MATTER OF
the Notice of Intention to Make a Proposal of Harvest Ontario Partners Limited Partnership AND IN THE MATTER
OF the Notice of Intention to Make a Proposal of Harvest Power Mustang Generation Ltd.

(42 paras.)
Case Summary

Bankruptcy and insolvency law — Proposals - Commercial proposals — Motion by debtors for orders
regarding their proposal allowed — Debtors intended to sell business as going concern to DIP lender —
Order granted consolidating proposal proceedings, authorizing debtors to enter into interim financing term
sheet with DIP lender, approving DIP term sheet, granting charge to secure payment of counsel fees and
disbursements and in favour of debtors' directors and officers, approving process for the sale and
marketing of the debtors' business and assets and granting debtors an extension of time to make a
proposal to their creditors.

Motion by the debtors for orders consolidating the debtors' proposal proceeding, authorizing the debtors to enter
into an interim financing term sheet with StormFisher, the DIP lender, approving the DIP term sheet and granting
the DIP lender a super priority charge to secure all of the debtors' obligations to the DIP lender under the DIP term
sheet, granting a charge not to exceed $150,000 in favour of the debtors' legal counsel to secure payment of their
reasonable fees and disbursements, granting a charge up to $2,000,000 in favour of the debtors' directors and
officers, approving the process for the sale and marketing of the debtors' business and assets, approving the
agreement of purchase and sale between StormFisher and the debtors and granting the debtors an extension of
time to make a proposal to their creditors. The debtors had filed an intention to make a proposal in September
2015. The debtors were indirect subsidiaries of Harvest Power Inc., a privately owned Delaware corporation.
StormFisher, a competitor of Harvest Power Inc., was interested in purchasing the debtors' business as a going
concern. StormFisher had offered to make a DIP loan of up to $1 million to fund the projected shortfall in cash flow.
HELD: Motion allowed.

Consolidating the debtors' notice of intention proceedings avoided a multiplicity of proceedings, the associated
costs and the need to file three sets of motion materials. The three debtors were closely aligned and shared
accounting, administration, human resources and financial functions. The administration charge was appropriate.
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The involvement of professional advisors was critical to a successful restructuring. This process was reasonably
complex and their assistance was self evidently necessary to navigate to completion. The debtors had limited
means to obtain this professional assistance. The directors' of officers’' charge was warranted. It was required only
in the event that a sale was not concluded and a wind down of the facility was required. There was a possibility that
the directors and officers whose participation in the process was critical, might not continue their involvement if the
relief were not granted. The sale process and stalking horse agreement should be approved. It permitted the sale of
the debtors' business as a going concern, with obvious benefit to them and it also maintained jobs, contracts and
business relationships. The stalking horse bid established a floor price for the debtors' assets. The process seemed
fair and transparent and there seemed no viable alternative. Extension of time to file a proposal was desirable and
necessary so the sale process could be carried out.

Statutes, Regulations and Rules Cited:

Bankruptcy and Insolvency Act, s. 50.6, s. 50.6(5), s. 64.1, s. 64.2, s. 65.13

Counsel

Harvey Chaiton, for Mustang GP Ltd., Harvest Ontario Partners Limited Partnership and Harvest Power Mustang
Generation Ltd.

Joseph Latham for Harvest Power Inc.

Jeremy Forrest for Proposal Trustee, Deloitte Restructuring Inc.
Robert Choi for Badger Daylighting Limited Partnership.

Curtis Cleaver for StormFisher Ltd.

No one else appearing.

ENDORSEMENT
H.A. RADY J.

Introduction

1 This matter came before me as a time sensitive motion for the following relief:

(a) abridging the time for service of the debtors' motion record so that the motion was properly
returnable on October 19, 2015;

(b) administratively consolidating the debtors' proposal proceeding;

(c) authorizing the debtors to enter into an interim financing term sheet (the DIP term sheet) with
StormFisher Environmental Ltd. (in this capacity, the DIP lender), approving the DIP term sheet
and granting the DIP lender a super priority charge to secure all of the debtors' obligations to the
DIP lender under the DIP term sheet;

(d) granting a charge in an amount not to exceed $150,000 in favour of the debtors' legal counsel, the
proposal trustee and its legal counsel to secure payment of their reasonable fees and
disbursements;

(e) granting a charge in an amount not to exceed $2,000,000 in favour of the debtors' directors and
officers;
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() approving the process described herein for the sale and marketing of the debtors' business and
assets;

(g) approving the agreement of purchase and sale between StormFisher Environmental Ltd. and the
debtors; and

(h) granting the debtors an extension of time to make a proposal to their creditors.
Preliminary Matter

2 As a preliminary matter, Mr. Choi, who acts for a creditor of the debtors, Badger Daylighting Limited Partnership,
requested an adjournment to permit him an opportunity to review and consider the material, which was late served
on October 15, 2015. He sought only a brief adjournment and | was initially inclined to grant one. However, having
heard counsel's submissions and considered the material, | was concerned that even a brief adjournment had the
potential to cause mischief as the debtors attempt to come to terms with their debt. Any delay might ultimately
cause prejudice to the debtors and their stakeholders. Both Mr. Chaiton and Mr. Latham expressed concern about
adverse environmental consequences if the case were delayed. No other stakeholders appeared to voice any
objection. As a result, the request was denied and the motion proceeded.

3 Following submissions, | reserved my decision. On October 20, 2015, | released an endorsement granting the
relief with reasons to follow.

Background

4 The evidence is contained in the affidavit of Wayne Davis, the chief executive officer of Harvest Mustang GP Ltd.
dated October 13, 2015. He sets out in considerable detail the background to the motion and what has led the
debtors to seek the above described relief. The following is a summary of his evidence.

5 On September 29, 2015, the moving parties, which are referred to collectively as the debtors, each filed a Notice
of Intention to Make a Proposal pursuant to s. 50.4 of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 as
amended. Deloitte Restructuring Inc. was hamed proposal trustee.

6 The debtors are indirect subsidiaries of Harvest Power Inc., a privately owned Delaware corporation that
develops, builds, owns and operates facilities that generate renewable energy, as well as soil and mulch products
from waste organic materials.

7 Harvest Power Mustang Generation Ltd. was established in July 2010 in order to acquire assets related to a
development opportunity in London. In October 2010, it purchased a property located at 1087 Green Valley Road
from London Biogas Generation Inc., a subsidiary of StormFisher Ltd. The intent was to design, build, own and
operate a biogas electricity production facility.

8 In November 2011, a limited partnership was formed between Harvest Power Canada Ltd., Harvest Power
Mustang GP Ltd. and Waste Management of Canada Corporation, referred to as Harvest Ontario Partners Limited
Partnership or Harvest Ontario Partners. It was formed to permit the plant to accept organic waste to be used to
generate renewable electricity. After the partnership was formed, Harvest Power Mustang Generation Ltd. became
a 100 percent owned subsidiary of the partnership. In June 2012, its personal property was transferred to the
partnership. It remains the registered owner of 1087 Green Valley Road.

9 The plant employs twelve part and full time employees.
10 The debtors began operating the biogas electrical facility in London in April 2013. Unfortunately, the plant has

never met its production expectations, had negative EBITDA from the outset and could not reach profitability
without new investment. The debtors had experienced significant "launch challenges" due to construction delays,
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lower than expected feedstock acquisition, higher than anticipated labour costs, and delays in securing a necessary
approval from the Canadian Food Inspection Agency for the marketing and sale of fertilizer produced at the facility.

11 Its difficulties were compounded by litigation with its general contractor, arising from the earlier construction of
the facility. The lawsuit was ultimately resolved with the debtors paying $1 million from a holdback held by Harvest
Ontario Partners as well as a 24 percent limited partnership interest in the partnership. The litigation was costly and
"caused a substantial drain on the debtors' working capital resources".

12 The debtors' working capital and operating losses had been funded by its parent company, Harvest Power Inc.
However, in early 2015 Harvest Power Inc. advised the debtors that it would not continue to do so. By the year
ended September 2015, the debtors had an operating loss of approximately $4.8 million.

13 In January 2015, the debtors defaulted on their obligations to Farm Credit Canada, its senior secured creditor,
which had extended a demand credit facility to secure up to $11 million in construction financing for the plant. The
credit facility was converted to a twelve year term loan, secured by a mortgage, a first security interest and various
guarantees. In February 2015, FCC began a process to locate a party to acquire its debt and security, with the
cooperation of the debtors. FCC also advised the debtors that it would not fund any restructuring process or provide
further financing. The marketing process failed to garner any offers from third parties that FCC found acceptable.

14 On July 9, 2015, FCC demanded payment of its term loan from Harvest Ontario Partners and served a Notice of
Intention to Enforce Security pursuant to s. 244(1) of the BIA. In August 2015, an indirect subsidiary of Harvest
Power Inc. -- 2478223 Ontario Limited -- purchased and took an assignment of FCC's debt and security at a
substantial discount.

15 Shortly thereafter, StormFisher Ltd., which is a competitor of Harvest Power Inc., advised 2478223 that it was
interested in purchasing the FCC debt and security in the hopes of acquiring the debtors' business. It was prepared
to participate in the sale process as a stalking horse bidder and a DIP lender.

16 On September 25, 2015, 2478223 assigned the debt and security to StormFisher Environmental Ltd., a
subsidiary of StormFisher Ltd., incorporated for the purpose of purchasing the debtors' assets. The debt and
security were purchased at a substantial discount from what 2478223 had paid and included cash, a promissory
note and a minority equity interest. StormFisher Ltd. is described as having remained close to the Harvest Power
group of companies in the time following its subsidiary's sale of the property to Harvest Power Generation Ltd.
Some of its employees worked under contract for Harvest Power Inc. It was aware of the debtors' financial
difficulties and had participated in FCC's earlier attempted sale process.

17 On September 29, 2015, the debtors commenced these proceedings under the BIA, in order to carry out the
sale of the debtors' business as a going concern to StormFisher Environmental Ltd. as a stalking horse bidder or
another purchaser. Given the lack of success in the sale process earlier initiated by FCC, and concerns respecting
the difficulties facing the renewable energy industry in general and for the debtors specifically, the debtors believe
that a stalking horse process is appropriate and necessary.

18 In consultation with the proposal trustee, the debtors developed a process for the marketing and sale of their
business and assets. The following summary of the process is described by Mr. Davis in his affidavit:

i. the sale process will be commenced immediately following the date of the order approving it;

ii. starting immediately after the sale process approval date, the debtors and the proposal trustee will
contact prospective purchasers and will provide a teaser summary of the debtors' business in order to
solicit interest. The proposal trustee will obtain a non-disclosure agreement from interested parties who
wish to receive a confidential information memorandum and undertake due diligence. Following the
execution of a non-disclosure agreement, the proposal trustee will provide access to an electronic data
room to prospective purchasers;
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iii. at the request of interested parties, the proposal trustee will facilitate plant tours and management
meetings;

iv. shortly following the sale process approval date, the proposal trustee will advertise the opportunity in
the national edition of the Globe and Mail;

v. the bid deadline for prospective purchasers will be 35 days following the sale process approval date.
Any qualified bid must be accompanied by a cash deposit of 10% of the purchase price;

vi. the debtors and the proposal trustee will review all superior bids received to determine which bid it
considers to be the most favourable and will then notify the successful party that its bid has been
selected as the winning bid. Upon the selection of the winning bidder, there shall be a binding
agreement of purchase and sale between the winning bidder and the debtors;

vii. if one or more superior bids is received, the debtors shall bring a motion to the Court within seven
business days following the selection of the winning bidder for an order approving the agreement of
purchase and sale between the winning bidder and the debtors and to vest the assets in the winning
bidder;

viii. the closing of the sale transaction will take place within one business day from the sale approval date;

ix. in the event that a superior bid is not received by the bid deadline, the debtors will bring a motion as
soon as possible following the bid deadline for an order approving the stalking horse agreement of
purchase and sale.

19 StormFisher Environmental Ltd. is prepared to purchase the business and assets of the debtors on a going-

concern basis on the following terms:
A patrtial credit bid for a purchase price equal to: (i) $250,000 of the debtors' total secured obligations to
StormFisher Environmental Ltd. (plus the DIP loan described below); (ii) any amounts ranking in priority to
StormFisher Environmental Ltd.'s security, including the amounts secured by: (a) the administration charge;
(b) the D&O charge (both described below); and (c) the amount estimated by the proposal trustee to be the
aggregate fees, disbursements and expenses for the period from and after closing of the transaction for the
sale the debtors' business to the completion of the BIA proceedings and the discharge of Deloitte
Restructuring Inc. as trustee in bankruptcy of estate of the debtors.

20 The debtors and the proposal trustee prepared a cash flow forecast for September 25, 2015 to December 25,
2015. It shows that the debtors will require additional funds in order to see them through this process, while still
carrying on business.

21 StormFisher Environmental Ltd. has offered to make a DIP loan of up to $1 million to fund the projected shortfall
in cash flow. In return, the DIP lender requires a charge that ranks in priority to all other claims and encumbrances,
except the administration and D&O charges. The administration charge protects the reasonable fees and expenses
of the debtors' professional advisors. The D&O charge is to indemnify the debtors for possible liabilities such as
wages, vacation pay, source deductions and environmental remedy issues. The latter may arise in the event of a
wind-down or shut down of the plant and for which existing insurance policies may be inadequate. According to Mr.
Davis, the risk if such a charge is not granted is that the debtors' directors and officers might resign, thereby
jeopardizing the proceedings.

22 The debtors have other creditors. Harvest Power Partners had arranged for an irrevocable standby letter of
credit, issued by the Bank of Montreal to fund the payment that might be required to the Ministry of Environment
arising from any environment clean up that might become necessary.

23 Searches of the PPSA registry disclosed the following registrations:

(a) Harvest Ontario Partners:
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(i) FCC in respect of all collateral classifications other than consumer goods. On August 12, 2015,
change statement filed to reflect the assignment of FCC's Debt and Security to 2478223,

(i) BMO in respect of accounts.

(b) Harvest Power Mustang Generation Ltd.

(i) FCC in respect of all collateral classifications other than consumer goods. On August 12, 2015,
change statement filed to reflect the assignment of FCC's Debt and Security to 2478223,

(i) BMO in respect of accounts; and

(iif) Roynat Inc. in respect of certain equipment.

24 There are two registrations on title to 1087 Green Valley Road. The first is for $11 million in favour of FCC dated
February 28, 2012 and transferred to 2478223 on October 8, 2015. The second is a construction lien registered by
Badger Daylighting Limited Partnership on July 2, 2015 for $239,191. The validity and priority of the lien claim is
disputed by the debtors and 2478223.

Analysis

a) the administrative consolidation

25 The administration order, consolidating the debtors' notice of intention proceedings is appropriate for a variety of
reasons. First, it avoids a multiplicity of proceedings, the associated costs and the need to file three sets of motion
materials. There is no substantive merger of the bankruptcy estates but rather it provides a mechanism to achieve
the just, most expeditious and least expensive determination mandated by the BIA General Rules. The three
debtors are closely aligned and share accounting, administration, human resources and financial functions. The
sale process contemplates that the debtors' assets will be marketed together and form a single purchase and sale
transaction. Harvest Ontario Partners and Harvest Power Mustang Generation Ltd. have substantially the same
secured creditors and obligations. Finally, no prejudice is apparent. A similar order was granted in Re Electro Sonic
Inc., 2014 ONSC 942 (S.C.J.).

b) the DIP agreement and charge

26 S. 50.6 of the BIA gives the court jurisdiction to grant a DIP financing charge and to grant it a super priority. It

provides as follows:
50.6(1) Interim Financing: On application by a debtor in respect of whom a notice of intention was filed
under section 50.4 or a proposal was filed under subsection 62(1) and on notice to the secured creditors
who are likely to be affected by the security or charge, a court may make an order declaring that all or part
of the debtor's property is subject to a security or charge -- in an amount that the court considers
appropriate -- in favour of a person specified in the order who agrees to lend to the debtor an amount
approved by the court as being required by the debtor, having regard to the debtor's cash-flow statement
referred to in paragraph 50(b)(a) or 50.4(2)(a), as the case may be. The security or charge may not secure
an obligation that exists before the order is made.

50.6(3) Priority: The court may order that the security or charge rank in priority over the claim of any
secured creditor of the debtor.

27 S. 50.6(5) enumerates a list of factors to guide the court's decision whether to grant DIP financing:
50.6(5) Factors to be considered: In deciding whether to make an order, the court is to consider, among
other things,

(a) the period during which the debtor is expected to be subject to proceedings under this Act;
(b) how the debtor's business and financial affairs are to be managed during the proceedings;

(c) whether the debtor's management has the confidence of its major creditors;
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(d) whether the loan would enhance the prospects of a viable proposal being made in respect of the
debtor;

(e) the nature and value of the debtor's property
() whether any creditor would be materially prejudiced as a result of the security or charge; and

(g) the trustee's report referred to in paragraph 50(6) (b) or 50.4(2)(b), as the case may be.

28 This case bears some similarity to Re P.J. Wallbank Manufacturing, 2011 ONSC 7641 (S.C.J.). The court
granted the DIP charge and approved the agreement where, as here, the evidence was that the debtors would
cease operations if the relief were not granted. And, as here, the DIP facility is supported by the proposal trustee.
The evidence is that the DIP lender will not participate otherwise.

29 The Court in Wallbank also considered any prejudice to existing creditors. While it is true that the DIP loan and
charge may affect creditors to a degree, it seems to me that any prejudice is outweighed by the benefit to all
stakeholders in a sale of the business as a going concern. | would have thought that the potential for creditor
recovery would be enhanced rather than diminshed.

30 In Re Comstock Canada Ltd., 2013 ONSC 4756 (S.C.J.), Justice Morawetz was asked to grant a super priority
DIP charge in the context of a Companies' Creditors Arrangement Act proceeding. He referred to the moving party's
factum, which quoted from Sun Indalex Finance, LLC v. United Steelworkers, 2013 SCC 6 as follows:
[t is important to remember that the purpose of CCAA proceedings is not to disadvantage creditors but
rather to try to provide a constructive solution for all stakeholders when a company has become insolvent.
As my colleague, Deschamps J. observed in Century Services, [2010] 3 S.C.R. 379 at para. 15:

...the purpose of the CCAA... is to permit the debtor to continue to carry on business and, where
possible, avoid the social and economic costs of liquidating its assets.

In the same decision, at para. 59, Deschamps J. also quoted with approval the following passage from the
reasons of Doherty J.A. in Elan Corp. v. Comiskey (1990), 41 O.A.C. 282, at para. 57 (dissenting):

The legislation is remedial in the purest sense in that it provides a means whereby the devastating
social and economic effects of bankruptcy or creditor initiated termination of ongoing business
operations can be avoided while a court-supervised attempt to reorganize the financial affairs of the
debtor company is made.

Given that there was no alternative for a going-concern solution, it is difficult to accept the Court of
Appeal's sweeping intimation that the DIP lenders would have accepted that their claim ranked below
claims resulting from the deemed trust. There is no evidence in the record that gives credence to this
suggestion. Not only is it contradicted by the CCAA judge's findings of fact, but case after case has
shown that "the priming of the DIP facility is a key aspect of the debtor's ability to attempt a workout"
(J.P. Sarra, Rescue! The Companies' Creditors Arrangement Act (2007), at p. 97). The harsh reality is
that lending is governed by the commercial imperatives of the lenders, not by the interests of the plan
members or the policy considerations that lead provincial governments to legislate in favour of pension
fund beneficiaries. The reasons given by Morawetz J. in response to the first attempt of the Executive
Plan's members to reserve their rights on June 12, 2009 are instructive. He indicated that any
uncertainty as to whether the lenders would withhold advances or whether they would have priority if
advances were made did "not represent a positive development”. He found that, in the absence of any
alternative, the relief sought was "necessary and appropriate”.

[Emphasis in original]

31 | recognize that in the Comstock decision, the court was dealing with a CCAA proceeding. However, the
comments quoted above seem quite apposite to this case. After all, the CCAA is an analogous restructuring statute
to the proposal provisions of the BIA.



Mustang GP Ltd. (Re), [2015] O.J. No. 5579

c) administration charge

32 The authority to grant this relief is found in s. 64.2 of the BIA.
64.2 (1) Court may order security or charge to cover certain costs: On notice to the secured creditors
who are likely to be affected by the security or charge, the court may make an order declaring that all or
part of the property of a person in respect of whom a notice of intention is filed under section 50.4 or a
proposal is filed under subsection 62(1) is subject to a security or charge, in an amount that the court
considers appropriate, in respect of the fees and expenses of

(a) the trustee, including the fees and expenses of any financial, legal or other experts engaged by the
trustee in the performance of the trustee's duties;

(b) any financial, legal or other experts engaged by the person for the purpose of proceedings under this
Division; and
(c) any financial, legal or other experts engaged by any other interested person if the court is satisfied that

the security or charge is necessary for the effective participation of that person in proceedings under
this Division.

64.2 (2) Priority: The court may order that the security or charge rank in priority over the claim of any
secured creditor of the person.

33 In this case, notice was given although it may have been short. There can be no question that the involvement
of professional advisors is critical to a successful restructuring. This process is reasonably complex and their
assistance is self evidently necessary to navigate to completion. The debtors have limited means to obtain this
professional assistance. See also Re Colossus Minerals Inc., 2014 ONSC 514 (S.C.J.) and the discussion in it.

d) the D & O charge

34 The BIA confers the jurisdiction to grant such a charge at s. 64.1, which provides as follows:
64.1 (1) On application by a person in respect of whom a notice of intention is filed under section 50.4 or a
proposal is filed under subsection 62(1) and on notice to the secured creditors who are likely to be affected
by the security or charge, a court may make an order declaring that all or part of the property of the person
is subject to a security or charge -- in an amount that the court considers appropriate in favour of any
director or officer of the person to indemnify the director or officer against obligations and liabilities that they
may incur as a director or officer after the filing of the notice of intention or the proposal, as the case may
be.

(2) The court may order that the security or charge rank in priority over the claim of any secured creditor of
the person.

(3) The court may not make the order if in its opinion the person could obtain adequate indemnification
insurance for the director or officer at a reasonable cost.

(4) The court shall make an order declaring that the security or charge does not apply in respect of a
specific obligation or liability incurred by a director or officer if in its opinion the obligation or liability was
incurred as a result of the director's or officer's gross negligence or wilful misconduct or, in Quebec, the
director's or officer's gross or intentional default.

35 | am satisfied that such an order is warranted in this case for the following reasons:

* the D & O charge is available only to the extent that the directors and officers do not have
coverage under existing policies or to the extent that those policies are insufficient;

* it is required only in the event that a sale is not concluded and a wind down of the facility is
required,;

*  there is a possibility that the directors and officers whose participation in the process is critical, may
not continue their involvement if the relief were not granted,;
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*  the proposal trustee and the proposed DIP lender are supportive;

the sale process and the stalking horse agreement of purchaser sale

36 The court's power to approve a sale of assets in the context of a proposal is set out in s. 65.13 of the BIA.
However, the section does not speak to the approval of a sale process.

37 In Re Brainhunter (2009), 62 C.B.R. (5th) 41, Justice Morawetz considered the criteria to be applied on a motion
to approve a stalking horse sale process in a restructuring application under the CCAA and in particular s. 36, which
parallels s. 65.13 of the BIA. He observed:

13.

14.

15.

16.

17.

The use of a stalking horse bid process has become quite popular in recent CCAA filings. In Nortel
Networks Corp., Re, [2009] O.J. No. 3169 (Ont. S.C.J. [Commercial List]), | approved a stalking horse
sale process and set out four factors (the "Nortel Criteria") the court should consider in the exercise of
its general statutory discretion to determine whether to authorize a sale process:

(a) Is a sale transaction warranted at this time?

(b) Will the sale benefit the whole "economic community"?

(c) Do any of the debtors' creditors have a bona fide reason to object to a sale of the business?
(d) Is there a better viable alternative?

The Nortel decision predates the recent amendments to the CCAA. This application was filed
December 2, 2009 which post-dates the amendments.

Section 36 of the CCAA expressly permits the sale of substantially all of the debtors' assets in the
absence of a plan. It also sets out certain factors to be considered on such a sale. However, the
amendments do not directly assess the factors a court should consider when deciding to approve a
sale process.

Counsel to the Applicants submitted that a distinction should be drawn between the approval of a sales
process and the approval of an actual sale in that the Nortel Criteria is engaged when considering
whether to approve a sales process, while s. 36 of the CCAA is engaged when determining whether to
approve a sale. Counsel also submitted that s. 36 should also be considered indirectly when applying
the Nortel Criteria.

| agree with these submissions. There is a distinction between the approval of the sales process and
the approval of a sale. Issues can arise after approval of a sales process and prior to the approval of a
sale that requires a review in the context of s. 36 of the CCAA. For example, it is only on a sale
approval motion that the court can consider whether there has been any unfairness in the working out
of the sales process.

38 It occurs to me that the Nortel Criteria are of assistance in circumstances such as this -- namely on a motion to
approve a sale process in proposal proceedings under the BIA.

39 In CCM Master Qualified Fund Ltd. v. blutip Power Technologies 2012 ONSC 1750 (S.C.J.) the Court was
asked to approve a sales process and bidding procedures, which included the use of a stalking horse credit bid.
The court reasoned as follows:

6.

Although the decision to approve a particular form of sales process is distinct from the approval of a
proposed sale, the reasonableness and adequacy of any sales process proposed by a court-appointed
receiver must be assessed in light of the factors which a court will take into account when considering
the approval of a proposed sale. Those factors were identified by the Court of Appeal in its decision in
Royal Bank v. Soundair Corp, [1991] O.J. No. 1137.: (i) whether the receiver has made a sufficient
effort to get the best price and has not acted improvidently; (ii) the efficacy and integrity of the process
by which offers are obtained; (iii) whether there has been unfairness in the working out of the process;
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and, (iv) the interests of all parties. Accordingly, when reviewing a sales and marketing process
proposed by a receiver a court should assess:

(i) the fairness, transparency and integrity of the proposed process;

(i) the commercial efficacy of the proposed process in light of the specific circumstances facing the
receiver; and,

(i) whether the sales process will optimize the chances, in the particular circumstances, of securing the
best possible price for the assets up for sale.

7. The use of stalking horse bids to set a baseline for the bidding process, including credit bid stalking
horses, has been recognized by Canadian courts as a reasonable and useful element of a sales
process. Stalking horse bids have been approved for use in other receivership proceedings, BIA
proposals, and CCAA proceedings.

40 | am satisfied that the sale process and stalking horse agreement should be approved. It permits the sale of the
debtors' business as a going concern, with obvious benefit to them and it also maintains jobs, contracts and
business relationships. The stalking horse bid establishes a floor price for the debtors' assets. It does not contain
any compensation to StormFisher Environmental Ltd. in the event a superior bid is received, and as a result, a
superior bid necessarily benefits the debtors' stakeholders rather than the stalking horse bidder. The process
seems fair and transparent and there seems no viable alternative, particularly in light of FCC's earlier lack of
success. Finally, the proposal trustee supports the process and agreement.

f) Extension of time to file a proposal
41 1t is desirable that an extension be granted under s. 50.4 (9) of the BIA. It appears the debtors are acting in
good faith and with due diligence. Such an extension is necessary so the sale process can be carried out.
Otherwise, the debtors would be unable to formulate a proposal to their creditors and bankruptcy would follow.

42 For these reasons, the relief sought is granted.

H.A. RADY J.

End of Document
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Case Summary

Bankruptcy and Insolvency law — Companies' Creditors Arrangement Act (CCAA) matters — Compromises
and arrangements — Claims — Priority — Motion by debtor companies for order suspending certain
payments and granting super priority to certain charges allowed — On initial motion, administration charge
and directors' and officer charge were granted, but ranked in priority behind all but one secured interest —
Companies sponsored three pension plans, all of which had deficits and required significant contributions
— Appropriate to grant super priority to administration and directors and officers charges as proposed
beneficiaries played critical role in restructuring and unlikely they would participate if charge not granted
— Pension payments suspended as payments would frustrate companies' ability to restructure and avoid
bankruptcy.

Motion by the debtor companies for an order suspending its obligations to make special payments with respect to
the pension plans, granting super priority certain charges, approving key employee retention plans ("KERPs")
offered to certain employees who were deemed critical to successful restructuring and a charge to secure the
obligations under the KERPS and a sealing order. The debtor companies sought protection from their creditors as
they faced severe liquidity issues resulting from low profit margins, decrease in demand of certain products, failure
to recoup capital expenditures of certain projects and the inability to secure additional funding. They had attempted
to obtain debtor-in-possession financing, but were unsuccessful. Additional funding was required to avoid an
interruption in operations. On the initial motion, the debtor companies requested an administration charge and a
directors' and officers' charge, both of which were granted. In addition, both charges were given priority over the
security interest of Investissment Quebec, but were ranked behind all other security interests. The debtor
companies sponsored three pension plans. One of the plans had deficits and all required significant contributions.
The affect of the requested order was the administration charge would rank first in priority to a maximum of $1
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million, followed by the KERP charge to a maximum of $269,000, followed by the directors' and officers' charge to a
maximum of $40,000.
HELD: Motion allowed.

This was an appropriate case in which to grant super priority to the administration and directors and officers
charges as each of the proposed beneficiaries played a critical role in the debtor companies' restructuring and it
was unlikely that they would participate in the CCAA proceedings and the restructuring of the business unless the
charges were granted to secure their fees and disbursements. Pension payments were suspended as the payments
would frustrate the debtor companies' ability to restructure and avoid bankruptcy given that the funds were required
to liquidate the debtor companies. As the KERPs related to employees who were incentivized to remain in their
current positions during the restructuring and the participation of those employees was necessary for restructuring,
the KERPs were approved. A sealing order was granted as the disclosure of personal information at this time would
compromise the commercial interests of the debtor companies and cause harm to the KERP participants.

Statutes, Regulations and Rules Cited:

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, s. 11.51, s. 11.52(1), s. 11.52(2)
Ontario Pension Benefit Act,

Quebec Supplemental Pensions Plans Act, s. 49

Counsel

A.J. Taylor, M. Konyukhova and K. Esaw, for the Applicants.

D.W. Ellickson, for Communications, Energy and Paperworkers' Union of Canada.
C. Sinclair, for United Steelworkers' Union.

K. Peters, for AMG Advance Metallurgical Group NV.

M. Bailey, for Superintendent of Financial Services (Ontario).

S. Weisz, for FTI Consulting Canada Inc.

A. Kauffman, for Investissement Quebec.

ENDORSEMENT

G.B. MORAWETZ J.

1 This motion was heard on January 12, 2012. On January 16, 2012, the following endorsement was released:
Motion granted. Reasons will follow. Order to go subject to proviso that the Sealing Order is subject to
modification, if necessary, after reasons provided.

2 These are those reasons.

Background

3 On January 3, 2012, Timminco Limited ("Timminco") and Bécancour Silicon Inc. ("BSI") (collectively, the
"Timminco Entities") applied for and obtained relief under the Companies' Creditors Arrangement Act (the "CCAA").
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4 In my endorsement of January 3, 2012, (Timminco Limited (Re), 2012 ONSC 106), | stated at [11]: "I am satisfied
that the record establishes that the Timminco Entities are insolvent and are 'debtor companies' to which the CCAA
applies".

5 On the initial motion, the Applicants also requested an "Administration Charge" and a "Directors' and Officers'
Charge" ("D&O Charge"), both of which were granted.

6 The Timminco Entities requested that the Administration Charge rank ahead of the existing security interest of
Investissement Quebec ("IQ") but behind all other security interests, trusts, liens, charges and encumbrances,
claims of secured creditors, statutory or otherwise, including any deemed trust created under the Ontario Pension
Benefit Act (the "PBA") or the Quebec Supplemental Pensions Plans Act (the "QSPPA") (collectively, the
"Encumbrances") in favour of any persons that have not been served with this application.

7 1Q had been served and did not object to the Administration Charge and the D&O Charge.

8 At [35] of my endorsement, | noted that the Timminco Entities had indicated their intention to return to court to
seek an order granting super priority ranking for both the Administration Charge and the D&O Charge ahead of the
Encumbrances.

9 The Timminco Entities now bring this motion for an order:

(a) suspending the Timminco Entities' obligations to make special payments with respect to the
pension plans (as defined in the Notice of Motion);

(b) granting super priority to the Administration Charge and the D&O Charge;

(c) approving key employee retention plans (the "KERPs") offered by the Timminco Entities to certain
employees deemed critical to a successful restructuring and a charge on the current and future
assets, undertakings and properties of the Timminco Entities to secure the Timminco Entities'
obligations under the KERPs (the "KERP Charge"); and

(d) sealing the confidential supplement (the "Confidential Supplement") to the First Report of FTI
Consulting Canada Inc. (the "Monitor").

10 If granted, the effect of the proposed Court-ordered charges in relation to each other would be:
*  first, the Administration Charge to the maximum amount of $1 million;
*  second, the KERP Charge (in the maximum amount of $269,000); and
*  third, the D&O Charge (in the maximum amount of $400,000).

11 The requested relief was recommended and supported by the Monitor. 1Q also supported the requested relief. It
was, however, opposed by the Communications, Energy and Paperworkers' Union of Canada ("CEP"). The position
put forth by counsel to CEP was supported by counsel for the United Steelworkers' Union ("USW").

12 The motion materials were served on all personal property security registrants in Ontario and in Quebec: the
members of the Pension Plan Committees for the Bécancour Union Pension Plan and the Bécancour Non-Union
Pension Plan; the Financial Services Commission of Ontario; the Regie de Rentes du Quebec; the United Steel,
Paper and Forestry, Rubber, Manufacturing, Energy, Allied Industrial and Service Works International Union; and
La Section Locale 184 de Syndicat Canadien des Communications, De L'Energie et du Papier; and various
government entities, including Ontario and Quebec environmental agencies and federal and provincial taxing
authorities.

13 Counsel to the Applicants identified the issues on the motion as follows:
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(&) Should this court grant increased priority to the Administration Charge and the D&O Charge?

(b) Should this court grant an order suspending the Timminco Entities' obligations to make the pension
contributions with respect to the pension plans?

(c) Should this court approve the KERPs and grant the KERPs Charge?

(d) Should this court seal the Confidential Supplement?

14 It was not disputed that the court has the jurisdiction and discretion to order a super priority charge in the
context of a CCAA proceeding. However, counsel to CEP submits that this is an extraordinary measure, and that
the onus is on the party seeking such an order to satisfy the court that such an order ought to be awarded in the
circumstances.

15 The affidavit of Peter A.M. Kalins, sworn January 5, 2012, provides information relating to the request to
suspend the payment of certain pension contributions. Paragraphs 14-28 read as follows:

14. The Timminco Entities sponsor the following three pension plans (collectively, the "Pension Plans"):

(a) the Retirement Pension Plan for The Haley Plant Hourly Employees of Timminco Metals, A
Division of Timminco Limited (Ontario Registration Number 0589648) (the "Haley Pension
Plan™);

(b) the Régime de rentes pour les employés non syndiqués de Silicium Bécancour Inc. (Québec
Registration Number 26042) (the "Bécancour Non-Union Pension Plan"); and

(c) the Régime de rentes pour les employés syndiqués de Silicium Bécancour Inc. (Québec
Registration Number 32063) (the "Bécancour Union Pension Plan").

Haley Pension Plan

15. The Haley Pension plan, sponsored and administered by Timminco, applies to former hourly
employees at Timminco's magnesium facility in Haley, Ontario.

16. The Haley Pension Plan was terminated effective as of August 1, 2008 and accordingly, no normal
cost contributions are payable in connection with the Haley Pension Plan. As required by the Ontario
Pension Benefits Act (the "PBA"), a wind-up valuation in respect of the Haley Pension Plan was filed
with the Financial Services Commission of Ontario ("FSCO") detailing the plan's funded status as of
the wind-up date, and each year thereafter. As of August 1, 2008, the Haley Pension Plan was in a
deficit position on a wind-up basis of $5,606,700. The PBA requires that the wind-up deficit be paid
down in equal annual installments payable annually in advance over a period of no more than five
years.

17. As of August 1, 2010, the date of the most recently filed valuation report, the Haley Pension Plan had a
wind-up deficit of $3,922,700. Contributions to the Haley Pension Plan are payable annually in
advance every August 1. Contributions in respect of the period from August 1, 2008 to July 31, 2011
totalling $4,712,400 were remitted to the plan. Contributions in respect of the period from August 1,
2011 to July 31, 2012 were estimated to be $1,598,500 and have not been remitted to the plan.

18. According to preliminary estimates calculated by the Haley Pension Plan's actuaries, despite Timminco
having made contributions of approximately $4,712,400 during the period from August 1, 2008 to July
31, 2011, as of August 1, 2011, the deficit remaining in the Haley Pension Plan is $3,102,900.

Bécancour Non-Union Pension Plan

19. The Bécancour Non-Union Pension Plan, sponsored by BSI, is an on-going pension plan with both
defined benefit ("DB") and defined contribution provisions. The plan has four active members and 32
retired and deferred vested members (including surviving spouses).
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The most recently filed actuarial valuation of the Bécancour Non-Union Pension Plan performed for
funding purposes was performed as of September 30, 2010. As of September 30, 2010, the solvency
deficit in the Bécancour Non-Union Pension Plan was $3,239,600.

In 2011, normal cost contributions payable to this plan totaled approximately $9,525 per month (or
16.8% of payroll). Amortization payments owing to this plan totaled approximately $41,710 per month.
All contributions in respect of the plan were paid when due in accordance with the Québec
Supplemental Pension Plans Act (the "QSPPA") and regulations.

Bécancour Union Pension Plan

22.

23.

24.

25.

The BSI-sponsored Bécancour Union Pension Plan is an on-going DB pension plan with two active
members and 98 retired and deferred vested members (including surviving spouses).

The most recently filed actuarial valuation performed for funding purposes was performed as of
September 30, 2010. As of September 30, 2010, the solvency deficit in the Bécancour Union Pension
Plan was $7,939,500.

In 2011, normal cost contributions payable to the plan totaled approximately $7,083 per month (or
14.7% of payroll). Amortization payments owing to this plan totaled approximately $95,300 per month.
All contributions in respect of the plan were paid when due in accordance with the QSPPA and
regulations.

BSI unionized employees have the option to transfer their employment to QSLP, under the form of the
existing collective bargaining agreement. In the event of such transfer, their pension membership in the
Bécancour Union Pension Plan will be transferred to the Quebec Silicon Union Pension Plan (as
defined and described in greater detail in the Initial Order Affidavit). Also, in the event that any BSI non-
union employees transfer employment to QSLP, their pension membership in the Bécancour Non-
Union Pension Plan would be transferred to the Quebec Silicon Non-Union Pension Plan (as defined
and described in greater detail in the Initial Order Affidavit). | am advised by Andrea Boctor of Stikeman
Elliott LLP, counsel to the Timminco Entities, and do verily believe that if all of the active members of
the Bécancour Union Pension Plan and the Bécancour Non-Union Pension Plan transfer their
employment to QSLP, the Régie des rentes du Québec would have the authority to order that the plans
be wound up.

Pension Plan Deficiencies and the Timminco Entities' CCAA Proceedings

26.

The assets of the Pension Plans have been severely impacted by market volatility and decreasing
long-term interest rates in recent years, resulting in increased deficiencies in the Pension Plans. As a
result, the special payments payable with respect to the Haley Plan also increased. As at 2010, total
annual special payments for the final three years of the wind-up of the Haley Pension Plan were
$1,598,500 for 2010, $1,397,000 for 2011 and $1,162,000 for 2012, payable in advance annually every
August 1. By contrast, in 2011 total annual special payments to the Haley Pension Plan for the
remaining two years of the wind-up increased to $1,728,700 for each of 2011 and 2012.

Suspension of Certain Pension Contributions

27.

As is evident from the Cashflow Forecast, the Timminco Entities do not have the funds necessary to
make any contributions to the Pension Plans other than (a) contributions in respect of normal cost, (b)
contributions to the defined contribution provision of the BSI Non-Union Pension Plan, and (c)
employee contributions deducted from pay (together, the "Normal Cost Contributions"). Timminco
currently owes approximately $1.6 million in respect of special payments to the Haley Pension Plan. In
addition, assuming the Bécancour Non-Union Pension Plan and the Bécancour Union Pension Plan
are not terminated, as at January 31, 2012, the Timminco Entities will owe approximately $140,000 in
respect of amortization payments under those plans. If the Timminco Entities are required to make the
pension contributions other than Normal Cost Contributions (the "Pension Contributions"”), they will
not have sufficient funds to continue operating and will be forced to cease operating to the detriment of
their stakeholders, including their employees and pensioners.
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28. The Timminco Entities intend to make all normal cost contributions when due. However, management
of the Timminco Entities does not anticipate an improvement in their cashflows that would permit the
making of Pension Contributions with respect to the Pension Plans during these CCAA proceedings.

The Position of CEP and USW

16 Counsel to CEP submits that the super priority charge sought by the Timminco Entities would have the effect of
subordinating the rights of, inter alia, the pension plans, including the statutory trusts that are created pursuant to
the QSPPA. In considering this matter, | have proceeded on the basis that this submission extends to the PBA as
well.

17 In order to grant a super priority charge, counsel to CEP, supported by USW, submits that the Timminco Entities
must show that the application of provincial legislation "would frustrate the company's ability to restructure and
avoid bankruptcy”. (See Indalex (Re), 2011 ONCA 265 at para. 181.)

18 Counsel to CEP takes the position that the evidence provided by the Timminco Entities falls short of showing
the necessity of the super priority charge. Presently, counsel contends that the Applicants have not provided any
plan for the purpose of restructuring the Timminco Entities and, absent a restructuring proposal, the affected
creditors, including the pension plans, have no reason to believe that their interests will be protected through the
issuance of the orders being sought.

19 Counsel to CEP takes the position that the Timminco Entities are requesting extraordinary relief without
providing the necessary facts to justify same. Counsel further contends that the Timminco Entities must "wear two
hats" and act both in their corporate interest and in the best interest of the pension plan and cannot simply ignore
their obligations to the pension plans in favour of the corporation. (See Indalex (Re), supra, at para. 129.)

20 Counsel to CEP goes on to submit that, where the "two hats" gives rise to a conflict of interest, if a corporation
favours its corporate interest rather than its obligations to its fiduciaries, there will be consequences. In Indalex
(Re), supra, the court found that the corporation seeking CCAA protection had acted in a manner that revealed a
conflict with the duties it owed the beneficiaries of pension plans and ordered the corporation to pay the special
payments it owed the plans (See Indalex (Re), supra, at paras. 140 and 207.)

21 In this case, counsel to CEP submits that, given the lack of evidentiary support for the super priority charge, the
risk of conflicting interests and the importance of the Timminco Entities' fiduciary duties to the pension plans, the
super priority charge ought not to be granted.

22 Although counsel to CEP acknowledges that the court has the discretion in the context of the CCAA to make
orders that override provincial legislation, such discretion must be exercised through a careful weighing of the facts
before the court. Only where the applicant proves it is necessary in the context and consistent with the objects of
the CCAA may a judge make an order overriding provincial legislation. (See Indalex (Re), supra, at paras. 179 and
189.)

23 In the circumstances of this case, counsel to CEP argues that the position of any super priority charge ordered
by the court should rank after the pension plans.

24 CEP also takes the position that the Timminco Entities' obligations to the pension plans should not be
suspended. Counsel notes that the Timminco Entities have contractual obligations through the collective agreement
and pension plan documents to make contributions to the pension plans and, as well, the Timminco Entities owe
statutory duties to the beneficiaries of the pension funds pursuant to the QSPPA. Counsel further points out that s.
49 of the QSPPA provides that any contributions and accrued interest not paid into the pension fund are deemed to
be held in trust for the employer.

25 In addition, counsel takes the position that the Court of Appeal for Ontario in Indalex (Re), supra, confirmed that,
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in the context of Ontario legislation, all of the contributions an employee owes a pension fund, including the special
payments, are subject to the deemed trust provision of the PBA.

26 In this case, counsel to CEP points out that the special payments the Timminco Entities seek to suspend in the
amount of $95,300 per month to the Bécancour Union Pension Plan, and of $47,743 to the Silicium Union Pension
Plan, are payments that are to be held in trust for the beneficiaries of the pension plans. Thus, they argue that the
Timminco Entities have a fiduciary obligation to the beneficiaries of the pension plans to hold the funds in trust.
Further, the Timminco Entities' request to suspend the special payments to the Bécancour Union Pension Plan and
the Quebec Silicon Union Pension Plan reveals that its interests are in conflict.

27 Counsel also submits that the Timminco Entities have not pointed to a particular reason, other than generalized
liquidity problems, as to why they are unable to make special payments to their pension plans.

28 With respect to the KERPs, counsel to CEP acknowledges that the court has the power to approve a KERP, but
the court must only do so when it is convinced that it is necessary to make such an order. In this case, counsel
contends that the Timminco Entities have not presented any meaningful evidence on the propriety of the proposed
KERPs. Counsel notes that the Timminco Entities have not named the KERPs recipients, provided any specific
information regarding their involvement with the CCAA proceeding, addressed their replaceability, or set out their
individual bonuses. In the circumstances, counsel submits that it would be unfair and inequitable for the court to
approve the KERPs requested by the Timminco Entities.

29 Counsel to CEP's final submission is that, in the event the KERPs are approved, they should not be sealed, but
rather should be treated in the same manner as other CCAA documents through the Monitor. Alternatively, counsel
to CEP submits that a copy of the KERPs should be provided to the Respondent, CEP.

The Position of the Timminco Entities

30 At the time of the initial hearing, the Timminco Entities filed evidence establishing that they were facing severe
liquidity issues as a result of, among other things, a low profit margin realized on their silicon metal sales due to a
high volume, long-term supply contract at below market prices, a decrease in the demand and market price for solar
grade silicon, failure to recoup their capital expenditures incurred in connection with the development of their solar
grade operations, and the inability to secure additional funding. The Timminco Entities also face significant pension
and environmental remediation legacy costs, and financial costs related to large outstanding debts.

31 | accepted submissions to the effect that without the protection of the CCAA, a shutdown of operations was
inevitable, which the Timminco Entities submitted would be extremely detrimental to the Timminco Entities'
employees, pensioners, suppliers and customers.

32 As at December 31, 2011, the Timminco Entities' cash balance was approximately $2.4 million. The 30-day
consolidated cash flow forecast filed at the time of the CCAA application projected that the Timminco Entities would
have total receipts of approximately $5.5 million and total operating disbursements of approximately $7.7 million for
net cash outflow of approximately $2.2 million, leaving an ending cash position as at February 3, 2012 of an
estimated $157,000.

33 The Timminco Entities approached their existing stakeholders and third party lenders in an effort to secure a
suitable debtor-in-possession ("DIP") facility. The Timminco Entities existing stakeholders, Bank of America NA, I1Q,
and AMG Advance Metallurgical Group NV, have declined to advance any funds to the Timminco Entities at this
time. In addition, two third-party lenders have apparently refused to enter into negotiations regarding the provision
of a DIP Facility.!

34 The Monitor, in its Second Report, dated January 11, 2012, extended the cash forecast through to February 17,
2012. The Second Report provides explanations for the key variances in actual receipts and disbursements as
compared to the January 2, 2012 forecast.
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35 There are some timing differences but the Monitor concludes that there are no significant changes in the
underlying assumptions in the January 10, 2012 forecast as compared to the January 2, 2012 forecast.

36 The January 10 forecast projects that the ending cash position goes from positive to negative in mid-February.

37 Counsel to the Applicants submits that, based on the latest cash flow forecast, the Timminco Entities currently
estimate that additional funding will be required by mid-February in order to avoid an interruption in operations.

38 The Timminco Entities submit that this is an appropriate case in which to grant super priority to the
Administration Charge. Counsel submits that each of the proposed beneficiaries will play a critical role in the
Timminco Entities' restructuring and it is unlikely that the advisors will participate in the CCAA proceedings unless
the Administration Charge is granted to secure their fees and disbursements.

39 Statutory Authority to grant such a charge derives from s. 11.52(1) of the CCAA. Subsection 11.52(2) contains
the authority to grant super-priority to such a charge:
11.52(1) Court may order security or charge to cover certain costs -- On notice to the secured creditors who
are likely to be affected by the security or charge, the court may make an order declaring that all or part of
the property of a debtor company is subject to a security or charge -- in an amount that the court considers
appropriate -- in respect of the fees and expenses of

(a) the monitor, including the fees and expenses of any financial, legal or other experts engaged by
the monitor in the performance of the monitor's duties;

(b) any financial, legal or other experts engaged by the company for the purpose of proceedings under
this Act; and

(c) any financial, legal or other experts engaged by any other interested person if the court is satisfied
that the security or charge is necessary for their effective participation in proceedings under this
Act.

11.52(2) Priority -- This court may order that the security or charge rank in priority over the claim of any
secured creditor of the company.

40 Counsel also submits that the Timminco Entities require the continued involvement of their directors and officers
in order to pursue a successful restructuring of their business and/or finances and, due to the significant personal
exposure associated with the Timminco Entities' liabilities, it is unlikely that the directors and officers will continue
their services with the Timminco Entities unless the D&O Charge is granted.

41 Statutory authority for the granting of a D&O charge on a super priority basis derives from s. 11.51 of the CCAA:
11.51(1) Security or charge relating to director's indemnification -- On application by a debtor company and
on notice to the secured creditors who are likely to be affected by the security or charge, the court may
make an order declaring that all or part of the property of the company is subject to a security or charge --
in an amount that the court considers appropriate -- in favour of any director or officer of the company to
indemnify the director or officer against obligations and liabilities that they may incur as a director or officer
of the company after the commencement of proceedings under this Act.

(2) Priority -- The court may order that the security or charge rank in priority over the claim of any secured
creditor of the company.

(3) Restriction -- indemnification insurance -- The court may not make the order if in its opinion the
company could obtain adequate indemnification insurance for the director or officer at a reasonable
cost.

(4) Negligence, misconduct or fault -- The court shall make an order declaring that the security or charge
does not apply in respect of a specific obligation or liability incurred by a director or officer if in its
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opinion the obligation or liability was incurred as a result of the director's or officer's gross negligence
or wilful misconduct or, in Quebec, the director's or officer's gross or intentional fault.

Analysis
(i) Administration Charge and D&O Charge

42 It seems apparent that the position of the unions' is in direct conflict with the Applicants' positions.

43 The position being put forth by counsel to the CEP and USW is clearly stated and is quite understandable.
However, in my view, the position of the CEP and the USW has to be considered in the context of the practical
circumstances facing the Timminco Entities. The Timminco Entities are clearly insolvent and do not have sufficient
reserves to address the funding requirements of the pension plans.

44 Counsel to the Applicants submits that without the relief requested, the Timminco Entities will be deprived of the
services being provided by the beneficiaries of the charges, to the company's detriment. | accept the submissions of
counsel to the Applicants that it is unlikely that the advisors will participate in the CCAA proceedings unless the
Administration Charge is granted to secure their fees and disbursements. | also accept the evidence of Mr. Kalins
that the role of the advisors is critical to the efforts of the Timminco Entities to restructure. To expect that the
advisors will take the business risk of participating in these proceedings without the security of the charge is neither
reasonable nor realistic.

45 Likewise, | accept the submissions of counsel to the Applicants to the effect that the directors and officers will
not continue their service without the D&O Charge. Again, in circumstances such as those facing the Timminco
Entities, it is neither reasonable nor realistic to expect directors and officers to continue without the requested form
of protection.

46 It logically follows, in my view, that without the assistance of the advisors, and in the anticipated void caused by
the lack of a governance structure, the Timmico Entities will be directionless and unable to effectively proceed with
any type or form of restructuring under the CCAA.

47 The Applicants argue that the CCAA overrides any conflicting requirements of the QSPPA and the BPA.

48 Counsel submits that the general paramountcy of the CCAA over provincial legislation was confirmed in ATB
Financial v. Metcalf & Mansfield Alternative Investment Il Corp., (2008), 45 C.B.R. (5th) 163 (Ont. C.A.) at para.
104. In addition, in Nortel Networks Corporation (Re), the Court of Appeal held that the doctrine of paramountcy
applies either where a provincial and a federal statutory position are in conflict and cannot both be complied with, or
where complying with the provincial law will have the effect of frustrating the purpose of the federal law and
therefore the intent of Parliament. See Nortel Networks Corporation (Re), (2009), 59 C.B.R. (5th) 23 (Ont. C.A.).

49 1t has long been stated that the purpose of the CCAA is to facilitate the making of a compromise or arrangement
between an insolvent debtor company and its creditors, with the purpose of allowing the business to continue. As
the Court of Appeal for Ontario stated in Stelco Inc., (Re) (2005), 75 O.R. (3d) 5, at para. 36:
In the CCAA context, Parliament has provided a statutory framework to extend protection to a company
while it holds its creditors at bay and attempts to negotiate a compromised plan of arrangement that will
enable it to emerge and continue as a viable economic entity, thus benefiting society and the company in
the long run, along with the company's creditors, shareholders, employees and other stakeholders. The s.
11 discretion is the engine that drives this broad and flexible statutory scheme ...

50 Further, as | indicated in Nortel Networks Corporation (Re), (2009), 55 C.B.R. (5th) 229 (Ont. S.C.J.), this
purpose continues to exist regardless of whether a company is actually restructuring or is continuing operations
during a sales process in order to maintain maximum value and achieve the highest price for the benefit of all
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stakeholders. Based on this reasoning, the fact that Timminco has not provided any plan for restructuring at this
time does not change the analysis.

51 The Court of Appeal in Indalex Ltd. (Re) (2011), 75 C.B.R. (5th) 19 (Ont. C.A.) confirmed the CCAA court's
ability to override conflicting provisions of provincial statutes where the application of the provincial legislation would
frustrate the company's ability to restructure and avoid bankruptcy. The Court stated, inter alia, as follows
(beginning at paragraph 176):
The CCAA court has the authority to grant a super-priority charge to DIP lenders in CCAA proceedings. |
fully accept that the CCAA judge can make an order granting a super-priority charge that has the effect of
overriding provincial legislation, including the PBA. ...

What of the contention that recognition of the deemed trust will cause DIP lenders to be unwilling to
advance funds in CCAA proceedings? It is important to recognize that the conclusion | have reached does
not mean that a finding of paramountcy will never be made. That determination must be made on a case by
case basis. There may well be situations in which paramountcy is invoked and the record satisfies the
CCAA judge that application of the provincial legislation would frustrate the company's ability to restructure
and avoid bankruptcy.

52 The Timminco Entities seek approval to suspend Special Payments in order to maintain sufficient liquidity to
continue operations for the benefit of all stakeholders, including employees and pensioners. It is clear that based on
the January 2 forecast, as modified by the Second Report, the Timminco Entities have insufficient liquidity to make
the Special Payments at this time.

53 Counsel to the Timminco Entities submits that where it is necessary to achieve the objective of the CCAA, the
court has the jurisdiction to make an order under the CCAA granting, in the present case, super priority over the
Encumbrances for the Administration Charge and the D&O Charge, even if such an order conflicts with, or
overrides, the QSPPA or the PBA.

54 Further, the Timminco Entities submit that the doctrine of paramountcy is properly invoked in this case and that
the court should order that the Administration Charge and the D&O Charge have super priority over the
Encumbrances in order to ensure the continued participation of the beneficiaries of these charges in the Timminco
Entities' CCAA proceedings.

55 The Timminco Entities also submit that payment of the pension contributions should be suspended. These
special (or amortization) payments are required to be made to liquidate a going concern or solvency deficiency in a
pension plan as identified in the most recent funding valuation report for the plan that is filed with the applicable
pension regulatory authority. The requirement for the employer to make such payments is provided for under
applicable provincial pension minimum standards legislation.

56 The courts have characterized special (or amortization) payments as pre-filing obligations which are stayed
upon an initial order being granted under the CCAA. (See AbitibiBowater Inc., (Re) (2009), 57 C.B.R. (5th) 285
(Q.S.C.); Collins & Aikman Automotive Canada Inc. (2007), 37 C.B.R. (5th) 282 (Ont. S.C.J.) and Fraser Papers
Inc. (Re) (2009), 55 C.B.R. (5th) 217 (Ont. S.C.J.).

57 | accept the submission of counsel to the Applicants to the effect that courts in Ontario and Quebec have
addressed the issue of suspending special (or amortization) payments in the context of a CCAA restructuring and
have ordered the suspension of such payments where the failure to stay the obligation would jeopardize the
business of the debtor company and the company's ability to restructure.

58 The Timminco Entities also submit that there should be no director or officer liability incurred as a result of a
court-ordered suspension of payment of pension contributions. Counsel references Fraser Papers, where Pepall J.
stated:
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Given that | am ordering that the special payments need not be made during the stay period pending further
order of the Court, the Applicants and the officers and directors should not have any liability for failure to
pay them in that same period. The latter should be encouraged to remain during the CCAA process so as
to govern and assist with the restructuring effort and should be provided with protection without the need to
have recourse to the Director's Charge.

59 Importantly, Fraser Papers also notes that there is no priority for special payments in bankruptcy. In my view, it
follows that the employees and former employees are not prejudiced by the relief requested since the likely
outcome should these proceedings fail is bankruptcy, which would not produce a better result for them. Thus, the
"two hats" doctrine from Indalex (Re), supra, discussed earlier in these reasons at [20], would not be infringed by
the relief requested. Because it would avoid bankruptcy, to the benefit of both the Timminco Entities and
beneficiaries of the pension plans, the relief requested would not favour the interests of the corporate entity over its
obligations to its fiduciaries.

60 Counsel to the Timminco Entities submits that where it is necessary to achieve the objective of the CCAA, the
court has the jurisdiction to make an order under the CCAA suspending the payment of the pension contributions,
even if such order conflicts with, or overrides, the QSPPA or the PBA.

61 The evidence has established that the Timminco Entities are in a severe liquidity crisis and, if required to make
the pension contributions, will not have sufficient funds to continue operating. The Timminco Entities would then be
forced to cease operations to the detriment of their stakeholders, including their employees and pensioners.

62 On the facts before me, | am satisfied that the application of the QSPPA and the PBA would frustrate the
Timminco Entities ability to restructure and avoid bankruptcy. Indeed, while the Timminco Entities continue to make
Normal Cost Contributions to the pension plans, requiring them to pay what they owe in respect of special and
amortization payments for those plans would deprive them of sufficient funds to continue operating, forcing them to
cease operations to the detriment of their stakeholders, including their employees and pensioners.

63 In my view, this is exactly the kind of result the CCAA is intended to avoid. Where the facts demonstrate that
ordering a company to make special payments in accordance with provincial legislation would have the effect of
forcing the company into bankruptcy, it seems to me that to make such an order would frustrate the rehabilitative
purpose of the CCAA. In such circumstances, therefore, the doctrine of paramountcy is properly invoked, and an
order suspending the requirement to make special payments is appropriate (see ATB Financial and Nortel
Networks Corporation (Re)).

64 In my view, the circumstances are such that the position put forth by the Timminco Entities must prevail. | am
satisfied that bankruptcy is not the answer and that, in order to ensure that the purpose and objective of the CCAA
can be fulfilled, it is necessary to invoke the doctrine of paramountcy such that the provisions of the CCAA override
those of QSPPA and the PBA.

65 There is a clear inter-relationship between the granting of the Administration Charge, the granting of the D&O
Charge and extension of protection for the directors and officers for the company's failure to pay the pension
contributions.

66 In my view, in the absence of the court granting the requested super priority and protection, the objectives of the
CCAA would be frustrated. It is not reasonable to expect that professionals will take the risk of not being paid for
their services, and that directors and officers will remain if placed in a compromised position should the Timminco
Entities continue CCAA proceedings without the requested protection. The outcome of the failure to provide these
respective groups with the requested protection would, in my view, result in the overwhelming likelihood that the
CCAA proceedings would come to an abrupt halt, followed, in all likelihood, by bankruptcy proceedings.

67 If bankruptcy results, the outcome for employees and pensioners is certain. This alternative will not provide a
better result for the employees and pensioners. The lack of a desirable alternative to the relief requested only
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serves to strengthen my view that the objectives of the CCAA would be frustrated if the relief requested was not
granted.

68 For these reasons, | have determined that it is both necessary and appropriate to grant super priority to both the
Administrative Charge and D&O Charge.

69 | have also concluded that it is both necessary and appropriate to suspend the Timminco Entities' obligations to
make pension contributions with respect to the Pension Plans. In my view, this determination is necessary to allow
the Timminco Entities to restructure or sell the business as a going concern for the benefit of all stakeholders.

70 1 am also satisfied that, in order to encourage the officers and directors to remain during the CCAA proceedings,
an order should be granted relieving them from any liability for the Timminco Entities' failure to make pension
contributions during the CCAA proceedings. At this point in the restructuring, the participation of its officers and
directors is of vital importance to the Timminco Entities.

(i) The KERPs

71 Turning now to the issue of the employee retention plans (KERPSs), the Timminco Entities seek an order
approving the KERPs offered to certain employees who are considered critical to successful proceedings under the
CCAA.

72 In this case, the KERPs have been approved by the board of directors of Timminco. The record indicates that in
the opinion of the Chief Executive Officer and the Special Committee of the Board, all of the KERPs participants are
critical to the Timminco Entities' CCAA proceedings as they are experienced employees who have played central
roles in the restructuring initiatives taken to date and will play critical roles in the steps taken in the future. The total
amount of the KERPs in question is $269,000. KERPs have been approved in numerous CCAA proceedings where
the retention of certain employees has been deemed critical to a successful restructuring. See Nortel Networks
Corporation (Re), [2009] O.J. No. 1044 (S.C.J.), Grant Forest Products Inc. (Re), (2009), 57 C.B.R. (5th) 128 (Ont.
S.C.J.) [Commercial List], and Canwest Global Communications Corp. (Re), (2009), 59 C.B.R. (5th) 72 (Ont.
S.C.J.).

73 In Grant Forest Products, Newbould J. noted that the business judgment of the board of directors of the debtor
company and the monitor should rarely be ignored when it comes to approving a KERP charge.

74 The Monitor also supports the approval of the KERPs and, following review of several court-approved retention
plans in CCAA proceedings, is satisfied that the KERPs are consistent with the current practice for retention plans
in the context of a CCAA proceeding and that the quantum of the proposed payments under the KERPs are
reasonable in the circumstances.

75 | accept the submissions of counsel to the Timminco Entities. | am satisfied that it is necessary, in these
circumstances, that the KERPs participants be incentivized to remain in their current positions during the CCAA
process. In my view, the continued participation of these experienced and necessary employees will assist the
company in its objectives during its restructuring process. If these employees were not to remain with the company,
it would be necessary to replace them. It is reasonable to conclude that the replacement of such employees would
not provide any substantial economic benefits to the company. The KERPs are approved.

76 The Timminco Entities have also requested that the court seal the Confidential Supplement which contains
copies of the unredacted KERPs, taking the position that the KERPs contain sensitive personal compensation
information and that the disclosure of such information would compromise the commercial interests of the Timminco
Entities and harm the KERPs patrticipants. Further, the KERPs participants have a reasonable expectation that their
names and salary information will be kept confidential. Counsel relies on Sierra Club of Canada v. Canada (Minister
of Finance) [2002] 2 S.C.R. 522 at para. 53 where lacobucci J. adopted the following test to determine when a
sealing order should be made:
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A confidentiality order under Rule 151 should only be granted when:

(&) such an order is necessary in order to prevent serious risk to an important interest, including a
commercial interest, in the context of litigation because reasonable alternative measures will not
prevent the risk; and

(b) the salutary effects of the confidentiality order, including the effects on the right of civil litigants to a
fair trial, outweigh the deleterious effects, including the effects on the right to free expression,
which in this context includes the public interest in open and accessible court proceedings.

77 CEP argues that the CCAA process should be open and transparent to the greatest extent possible and that the
KERPs should not be sealed but rather should be treated in the same manner as other CCAA documents through
the Monitor. In the alternative, counsel to the CEP submits that a copy of the KERPs should be provided to the
Respondent, CEP.

78 In my view, at this point in time in the restructuring process, the disclosure of this personal information could
compromise the commercial interests of the Timminco Entities and cause harm to the KERP patrticipants. It is both
necessary and important for the parties to focus on the restructuring efforts at hand rather than to get, in my view,
potentially side-tracked on this issue. In my view, the Confidential Supplement should be and is ordered sealed with
the proviso that this issue can be revisited in 45 days.

Disposition

79 In the result, the motion is granted. An order shall issue:

(a) suspending the Timminco Entities' obligation to make special payments with respect to the pension
plans (as defined in the Notice of Motion);

(b) granting super priority to the Administrative Charge and the D&O Charge;
(c) approving the KERPs and the grant of the KERP Charge;
(d) authorizing the sealing of the Confidential Supplement to the First Report of the Monitor.

G.B. MORAWETZ J.

1 In a subsequent motion relating to approval of a DIP Facility, the Timminco Entities acknowledged they had reached an
agreement with a third-party lender with respect to providing DIP financing, subject to court approval. Further argument
on this motion will be heard on February 6, 2012.
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Counsel

A.J. Taylor and M. Konyukhova, for the Applicants.
K. Stuebing and D. Wray, for Communications, Energy and Paperworkers' Union of Canada ("CEP").

L. Rogers, for FTI Consulting Canada Inc.
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D. Bish, for QSI Partners Ltd.

C. Sinclair, for United Steelworkers' Union ("USW").

S. Scharbach and D. McPhail, for FSCO.

H. Meredith, for AMG Advance Metallurgical Group NV.
B. Boake, for Dow Corning.

A. Kauffman, for Investissement Quebec.

J. Orr and M. Spencer, for Class Action Plaintiffs.

ENDORSEMENT

G.B. MORAWETZ J.

1 Timminco Limited and Bécancour Silicon Inc. (together, the "Timminco Entities") brought this motion for an order
approving the DIP Facility (defined below) and granting a priority charge on the current and future assets,
undertakings and properties of the Timminco Entities in favour of the DIP Lender (defined below).

2 CEP and USW opposed the motion, especially the request to grant super priority to the DIP Lender.

3 By way of background, the Timminco Entities stated that they attempted to secure DIP financing prior to
commencing the CCAA proceeding, but were unable to do so. The affidavit of Mr. Kalins sworn January 20, 2012
states that the Timminco Entities had approached their existing stakeholders and third-party financing lenders in
order to obtain a suitable DIP facility. Investissement Quebec ("IQ"), Bank of America, N.A. ("Bank of America"),
AMG Advanced Metallurgical Group NV ("AMG") and two third-party lenders declined to advance any funds to the
Timminco Entities. The affidavit also states that negotiations with another third-party lender failed to result in a DIP
facility with mutually agreeable terms.

4 Mr. Kalins went on to state that in light of the Timminco Entities precarious cash position, it was imperative that
the Timminco Entities secured DIP financing as soon as possible after commencement of the CCAA proceedings.
Following the grant of the stay of proceedings, the Timminco Entities, with the assistance of the Monitor, expanded
their efforts to secure DIP financing by contacting parties who could not be contacted in advance of the filing.

5 Mr. Kalins stated that the Timminco Entities pursued the arrangement of a DIP facility with a number of parties
and five parties submitted indicative terms for a DIP facility. Following further discussion and negotiations, the
Timminco Entities negotiated a DIP Agreement with QSI Partners Ltd. ("QSI" or the "DIP Lender") dated January
18, 2012 (the "DIP Agreement").

6 The DIP Agreement is conditional, among other things, upon the issuance of a court-order approving the DIP
Facility and granting the DIP Lender a priority charge in favour of the DIP Lender (the "DIP Lenders' Charge") over
all of the assets, property and undertaking of the Timminco Entities (the "Property"), ranking ahead in priority to all
other security interests, trusts, liens, charges and encumbrances, statutory or otherwise (collectively, the
"Encumbrances") in favour of any person, notwithstanding the order of perfection or attachment, including without
limitation any deemed trust created under the Ontario Pension Benefits Act ("OPBA"), or the Quebec Supplemental
Pension Plans Act ("QSPPA"), other than the Administration Charge and the KERP Charge (as granted by my order
dated January 16, 2012), and any valid purchase money security interests.

7 Mr. Kalins stated that the DIP Lender was specifically asked whether it would advance under the DIP Facility if
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the DIP Lenders' Charge was not granted priority over the Encumbrances (other than any valid purchase money
security interest), including without limitation any deemed trust created under the OPBA or the QSPPA. The DIP
Lender indicated that they would not advance under the DIP Facility; and further, the DIP Lenders' Charge is not
intended to secure obligations incurred prior to the CCAA proceeding.

8 The DIP Agreement provides for a period of exclusivity during which the Timminco Entities may not negotiate
with or accept any proposal of any person other than the DIP Lender for the acquisition of substantially all of the
assets of the Timminco Entities until January 31, 2012 (the "Exclusivity Period") in order to provide the DIP Lender
with an opportunity to prepare a "stalking horse bid" for consideration by the Timminco Entities.

9 Mr. Kalins went on to state that, if the order approving the DIP Facility was not granted in a form and substance
satisfactory to the DIP Lender and the Timminco Entities, or if the DIP obligations are declared to be immediately
due and payable, the Exclusivity period shall immediately terminate.

10 Mr. Kalins also stated that the financial terms of the DIP Agreement are better than or not materially worse than
those proposed in the competing term sheets. Some of the other term sheets provided were for an inadequate
amount of funding, contained other disadvantageous terms or would not be available in a timely manner. Mr. Kalins
states that, in the opinion of management, the DIP Agreement is the best available option. The special committee of
the board has approved the execution of the DIP Agreement and the seeking of court approval.

11 The Monitor filed its Third Report which addresses the request for approval of the DIP Agreement and the DIP
Lenders' Charge. The Monitor has been providing the Timminco Entities with assistance in their attempts to obtain
DIP financing. The Monitor reported that four of the indications of interests with respect to a DIP facility were either
for an amount that was insufficient to provide the necessary liquidity, added more onerous financial terms than
those contained in the DIP Agreement, or contained terms and conditions that, in the opinion of the Timminco
Entities and the Monitor, made it unlikely that a binding agreement could successfully be negotiated within the time
frame necessary to be able to access the funding when required, or a combination of these factors.

12 The Monitor reports that the DIP Lender is a Cayman Islands company that the Monitor has been informed is a
subsidiary of a major company with a strategic interest in the business and assets of the Timminco Entities.
Pursuant to a non-disclosure agreement entered into between the Timminco Entities and the DIP Lender, neither
the Timminco Entities nor the Monitor is at liberty to disclose the name of the ultimate parent company of QSI,
although that information is known to the Timminco Entities and the Monitor. However, the Monitor does report that
the DIP Lender has confirmed that the corporate group of which it is part is neither a shareholder nor a creditor of
the Timminco Entities.

13 The Monitor also reports that subject to the terms and conditions of the DIP Agreement, the DIP Lender has
agreed to lend up to U.S. $4.25 million (the "Maximum Amount"). The Maximum Amount will be deposited in a
segregated interest-bearing account of the Monitor within one business day of the granting of this order, with
advances to draw from the Maximum Amount in accordance with the terms of the DIP Agreement.

14 The DIP Facility is to bear interest at the Bank of Canada prime rate plus 5% per annum payable monthly in
arrears. A commitment fee of U.S. $100,000 is payable from the first DIP advance. In addition, the Timminco
Entities are obligated to pay all reasonable out of pocket expenses.

15 The Timminco Entities' obligations under the DIP Facility (the "DIP Obligations") are repayable in full on the
earlier of:
(&) the occurrence of an event of default which is continuing and has not been cured; and

(b) June 20, 2012.

16 The DIP Agreement does provide for the mandatory repayment of the DIP Obligations from the net proceeds of



Timminco Ltd. (Re), [2012] O.J. No. 596

any sale of collateral, subject to the first $1,269,000 of such net proceeds being paid to and held by the Monitor as
the Priority Charge reserve.

17 The Monitor is of the view that the DIP Agreement contains affirmative covenants, negative covenants, events
of default and conditions customary for this type of financing, including the granting of the DIP Lenders' Charge
having priority over all other Encumbrances against the assets of the Timminco Entities other than the
Administration Charge, the KERP charge and purchase money security interests that are permitted Encumbrances.

18 The Monitor specifically notes that the DIP Agreement provides that DIP advances cannot be used to make
special payments in respect of pension plans. During the negotiation of the DIP Agreement, the Monitor reports that
the DIP Lender was asked whether it would allow DIP advances to be used to pay special payments and whether it
would allow DIP advances to be used for claims in respect of pension plans ranked in priority to the DIP Lenders'
Charge. The Monitor states that the DIP Lender was not prepared to do so.

19 The revised Cash Flow Forecast filed in the Second Report indicates that the Timminco Entities become cash
flow negative during the third week of February 2012. Mr. Kalins states that without additional funding, the
Timminco Entities will be forced to cease operating in February.

20 Further, Mr. Kalins states that the DIP Facility is expected to provide sufficient liquidity to conduct an orderly
marketing process of the Timminco Entities' business following expiry of the Exclusivity Period, whether or not a
"stalking horse bid" is negotiated.

21 The motion materials have been served on, among others:

(d) 1Q, Bank of America, Dow Corning, all registrants shown on searches of the personal property
security and real property registers in Ontario and in Quebec;

(b) the members of the pension plan committees for the Bécancour Union Pension Plan and the
Bécancour Non-Union Pension Plan, Financial Services Commission of Ontario; Régie de rentes
du Québec, the USW and the Bécancour Union; and

(c) various government entities, including Ontario and Quebec environmental agencies and federal
and provincial taxing authorities.

22 In addition, all of the directors and officers of the Timminco Entities were served with the motion record in
connection with the request for the DIP Lenders' Charge to rank ahead of, among other things, the D&O Charge.

23 The Monitor recommended that the requested relief be granted. The motion was not opposed by 1Q or any other
secured creditor.

24 The motion was opposed by CEP and the USW.

25 The financial positions of the various pension plans for the benefit of members of CEP and USW have been set
out in previous decisions and are not repeated here.

26 Mr. Simoneau, President of CEP, Local 184, states in his affidavit that since the commencement of the CCAA
proceedings, CEP and the pension committee have been excluded from all aspects of the Applicant's restructuring
activities, details of which are contained at paragraphs 7 - 15 of his affidavit.

27 The CEP also takes the position that neither the pension committee nor the CEP were consulted during the
negotiation of the DIP Agreement and that the Applicants have not disclosed specific reasons for their electing not
to pursue negotiations with any of the other parties that expressed interest in entering into a DIP agreement.

28 The issue on this motion is whether the court should approve the DIP Facility and grant the DIP Lenders'
Charge.
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29 In respect of this issue, counsel to the Timminco Entities submits that to the extent that the request for the DIP
Lenders' Charge is a request for the court to override the provisions of the QSPPA or the OPBA, the court has the
jurisdiction to do so. | agree with this submission. This issue was analyzed in Timminco Limited (Re) 2012 ONSC
506, which considered the court's jurisdiction to grant super priority to the Administration Charge and D&O Charge,
and is incorporated by reference to this decision and attached as Appendix A. The analysis of the court's jurisdiction
in that case is also applicable here.

30 The Timminco Entities seek approval of the DIP Facility in the amount of U.S. $4,250,000. The Timminco
Entities also seek a granting of the DIP Lenders' Charge securing the DIP Facility ranking immediately behind the
Administration Charge and the KERP Charge.

31 Section 11.2 of the CCAA provides the court with the express jurisdiction to grant a DIP financing charge and

provides, in part, as follows:
11.2(1) Interim Financing - on application by a debtor company and on notice to the secured creditors who
are likely to be affected by the security or charge, a court may make an order declaring that all or part of the
company's property is subject to a security or charge - in an amount that the court considers appropriate -
in favour of a person specified in the order who agrees to lend to the company an amount approved by the
court as being required by the company, having regard to its cash-flow statement. The security or charge
may not secure an obligation that exists before the order is made.

11.2(2) Priority - Secured Creditors - the court may order that the security or charge rank in priority over the
claim of any secured creditor of the company.

32 Subsection 11.2(4) sets out the factors to be considered by the court in deciding whether to grant a DIP
Financing Charge:
11.2(4) - Factors to be Considered - in deciding whether to make an order, the court is to consider, among
other things:

(a) the period during which the company is expected to be subject to proceedings under the CCAA,
(b) how the company's business and financial affairs are to be managed during the proceedings;
(c) whether the company's management has the confidence of its major creditors;

(d) whether the loan would enhance the prospects of a viable compromise or arrangement being
made in respect of the company;

(e) the nature and value of the company's property;
() whether any creditor would be materially prejudiced as a result of the security or charge; and
(g) the monitor's report.
33 Counsel to the Timminco Entities referenced Canwest Global Communications Corp. (Re) (2009), 59 C.B.R.

(5th) 72 (Ont. S.C.J.) (Commercial List)), where Pepall J. stressed the importance of meeting the criteria set out in
s.11.2(1), namely:

(&) whether notice has been given to secured creditors likely to be affected by the security charge or
charge;

(b) whether the amount to be granted under the DIP Facility is appropriate and required having regard
to the debtor's cash-flow statement; and

(c) whether the DIP Charge secures an obligation that existed before the order was made (which it
should not).

34 Counsel to the Timminco Entities submits that a number of factors support the granting of the DIP Lenders'
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Charge and satisfy the criteria set out in s. 11.2(1) of the CCAA and the factors to be considered as outlined in s.
11.2(4) of the CCAA:

(a) the Timminco Entities expect to continue operating during the term of the DIP Facility and attempt
to negotiate a "stalking horse bid" and complete a bidding procedure or, if a "stalking horse bid"
cannot be negotiated, complete a stand-alone sales process and return to court for approval,
which the Timminco Entities expect to complete before June 2012;

(b) the management of the Timminco Entities' business will be overseen by the Monitor. In this
respect, counsel submits that neither IQ nor any other major creditor has expressed any concern in
respect of the Timminco Entities' management;

(c) without the DIP Facility, the Timminco Entities will not have the funding necessary to meet their
obligations and will have to cease operations by the third week of February. Counsel further
submits that the Timminco Entities and the Monitor are of the view that the continuation of
operations would likely enhance the prospects of the sales process succeeding and would
maximize recoveries for stakeholders;

(d) secured creditors have been given notice of the motion and IQ is not opposed to the granting of
the DIP Lenders' Charge;

(e) directors and officers of Timminco, as beneficiaries of the D&O Charge, received notice of the
request for an order granting the DIP Lenders' Charge ranking in priority to the D&O Charge;

() the Monitor is supportive of the requested relief and is of the view that any potential detriment
caused to the Timminco Entities' creditors by the DIP Lenders' Charge should be outweighed by
the benefits that it creates;

(g) the DIP Lender indicated that it will not provide the DIP Facility if the DIP Lenders' Charge is not
granted; and

(h) the DIP Lenders' Charge does not secure an obligation that existed before the granting of the Initial
Order.

35 Counsel to 1Q does not oppose the requested relief, but did make submissions to oppose the outcome sought
by CEP, on the basis that such an outcome would provide enhanced priority to CEP and USW, at the expense of

Q.

36 Not surprisingly, counsel for CEP takes a different approach and submits that in order to resolve the issue,
consideration must be given to whether the evidentiary record discloses that the DIP Agreement is the result of a
negotiation process that was fair and reasonable and that satisfies the statutory and common law obligations to act
in the best interests of the union pension plans and their beneficiaries.

37 Counsel to CEP submits that in addition to the listed factors noted above, it is incumbent upon the court to
consider whether the Applicants, as members of the pension committee, have satisfied their fiduciary duties to the
union pension plans both under the statute and at common law during the negotiation of the DIP Agreement.
Counsel submits that a failure of the Timminco Entities in this regard would render the DIP Agreement itself unfair
and unreasonable and the product of an unlawful process in which the Timminco Entities breached their duties to
the union pension plans.

38 Counsel to CEP submits that the Applicants, as members of the pension committee, are subject to fiduciary
obligations in respect of the plan members and beneficiaries and that these obligations arise both at common law
and by virtue of the QSPPA.

39 Counsel to CEP contends that at the time the Applicants initiated the CCAA proceedings, the evidence
confirmed that the union pension plans and the Haley pension plan were underfunded. The decisions that the
Timminco Entities have made since the commencement of the CCAA proceedings have the potential to affect the
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plan members and beneficiaries at a time when they are peculiarly vulnerable. Counsel contends that the Timminco
Entities have failed to consider their fiduciary obligations or consider the best interests of the plan members or
beneficiaries and that this includes the negotiation of the DIP Agreement.

40 A key component of the argument is the contention that the Timminco Entities were not at liberty to resolve the
conflict by simply ignoring their role as a fiduciary to the pension plan. Counsel argues that when the Applicants'
duty to the corporation conflicted with their fiduciary duties, including the negotiation of the DIP Agreement, it was
incumbent on the Applicants to take steps to address the conflict and they failed to do so.

41 Counsel to CEP also submits that there was insufficient evidence to justify the requested order.

42 There is no doubt that the position of those represented by CEP and USW is impaired. However, the effect of
acceding to the arguments put forth by counsel to CEP and supported by USW will do nothing, in my view, to
improve the position of the members they represent.

43 The stark reality of the situation facing the Timminco Entities is that without the approval of the DIP Facility and
the granting of the DIP Charge, there simply will be no money available.

44 The uncontradicted evidence is clear:
(i) in the third week of February 2012, the Timminco Entities will become cash flow negative;
(i) without additional funding, the Timminco Entities will be forced to cease operating;

(i) the Timminco Entities, with the assistance of the Monitor, have attempted to secure DIP
financing, both prior to and after commencement of CCAA proceedings;

(iv) there was insufficient liquidity or unfavourable terms associated with the rejected DIP
proposals;

(v) the DIP Lender will not permit DIP advances to be used to pay special payments or for claims
in respect of pension plans ranked in priority to the DIP Lenders' Charge;

(vi) the DIP Facility is expected to provide sufficient liquidity to conduct an orderly marketing
process of the Timminco Entities' business.

45 | have taken the above findings into consideration, as well as the factors set out at [34] above. A review of these
factors leads to the conclusion that the DIP Facility is necessary. The requirements of s. 11.2 of the CCAA have, in
my view, been satisfied.

46 It is unrealistic to expect that any commercially motivated DIP Lender will advance funds without receiving the
priority that is being requested on this motion. It is also unrealistic to expect that any commercially motivated party
would make advances to the Timminco Entities for the purpose of making special payments or other payments
under the pension plans.

47 The alternative proposed by CEP - of a DIP Charge without super priority - is not, in my view, realistic, nor is
directing the Monitor to investigate alternative financing without providing super priority. If there is going to be any
opportunity for the Timminco Entities to put forth a restructuring plan, it seems to me that it is essential and
necessary for the DIP Financing to be approved and the DIP Charge granted. The alternative is a failed CCAA
process.

48 This underscores the lack of other viable options that was fully considered in the first Timminco endorsement
(Timminco Limited (Re) 2012 ONSC 506). The situation has not changed. The reality, in my view, is that there is no
real alternative. The position being put forth by CEP does not, in my view, satisfactorily present any viable
alternative. In this respect, it seems to me that the challenge of the unions to the position being taken by the
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Timminco Entities is suspect, as the only alternative is a shutdown. It is impossible for me to reach any conclusion
other than the fact that there simply is no other viable alternative.

49 In the absence of the court granting the requested super priority, the objectives of the CCAA would be
frustrated. It is neither reasonable nor realistic to expect a commercially motivated DIP lender to advance funds in a
DIP facility without super priority. The outcome of a failure to grant super priority would, in all likelihood, result in the
Timminco Entities having to cease operations, which would likely result in the CCAA proceedings coming to an
abrupt halt, followed by bankruptcy proceedings. Such an outcome would be prejudicial to all stakeholders,
including CEP and USW.

50 The analysis in the present motion is the same as that set out in Timminco Limited (Re), 2012 ONSC 506. The
outcome of this motion is consistent with that analysis. | am satisfied that bankruptcy is not the answer and, in order
to ensure that the objectives of the CCAA are fulfilled, it is necessary to invoke the doctrine of paramountcy such
that the provisions of the CCAA override those of the QSPPA and the OPBA.

51 On the facts before me, | am satisfied that it is both necessary and appropriate to approve the DIP Facility. It is
also, in my view, both necessary and appropriate to grant the D&O Charge and to provide that the D&O Charge has
priority over the Encumbrances, including without limitation any deemed trust created under the OPBA or the
QSPPA.

52 The motion is, therefore, granted. The DIP Facility is approved and the DIP Charge is granted with the
requested super priority.

G.B. MORAWETZ J.
* * k% %
APPENDIX A

53

[Editor's note: The Endorsement of February 2, 2012, which was included as Appendix A, is available at [2012] O.J. No. 472.]

End of Document
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Atomic Energy of Canada Limited, appellant; v. Sierra Club of Canada, respondent, and The Minister of Finance of
Canada, the Minister of Foreign Affairs of Canada, the Minister of International Trade of Canada and the Attorney
General of Canada, respondents.

ON APPEAL FROM THE FEDERAL COURT OF APPEAL (92 paras.)
Case Summary

Practice — Federal Court of Canada — Filing of confidential material — Environmental organization
seeking judicial review of federal government's decision to provide financial assistance to Crown
corporation for construction and sale of nuclear reactors — Crown corporation requesting confidentiality
order in respect of certain documents — Proper analytical approach to be applied to exercise of judicial
discretion where litigant seeks confidentiality order — Whether confidentiality order should be granted —
Federal Court Rules, 1998, SOR/98-106, r. 151.

Sierra Club is an environmental organization seeking judicial review of the federal government's decision to provide
financial assistance to Atomic Energy of Canada Ltd. ("AECL"), a Crown corporation, for the construction and sale
to China of two CANDU reactors. The reactors are currently under construction in China, where AECL is the main
contractor and project manager. Sierra Club maintains that the authorization of financial assistance [page523] by
the government triggered s. 5(1)(b) of the Canadian Environmental Assessment Act ("CEAA"), requiring an
environmental assessment as a condition of the financial assistance, and that the failure to comply compels a
cancellation of the financial arrangements. AECL filed an affidavit in the proceedings which summarized confidential
documents containing thousands of pages of technical information concerning the ongoing environmental
assessment of the construction site by the Chinese authorities. AECL resisted Sierra Club's application for
production of the confidential documents on the ground, inter alia, that the documents were the property of the
Chinese authorities and that it did not have the authority to disclose them. The Chinese authorities authorized
disclosure of the documents on the condition that they be protected by a confidentiality order, under which they
would only be made available to the parties and the court, but with no restriction on public access to the judicial
proceedings. AECL's application for a confidentiality order was rejected by the Federal Court, Trial Division. The
Federal Court of Appeal upheld that decision.

Held: The appeal should be allowed and the confidentiality order granted on the terms requested by AECL.
In light of the established link between open courts and freedom of expression, the fundamental question for a court

to consider in an application for a confidentiality order is whether the right to freedom of expression should be
compromised in the circumstances. The court must ensure that the discretion to grant the order is exercised in
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accordance with Charter principles because a confidentiality order will have a negative effect on the s. 2(b) right to
freedom of expression. A confidentiality order should only be granted when (1) such an order is necessary to
prevent a serious risk to an important interest, including a commercial interest, in the context of litigation because
reasonably alternative measures will not prevent the risk; and (2) the salutary effects of the confidentiality order,
including the effects on the right of civil litigants to a fair trial, outweigh its deleterious effects, including the effects
on the right to free expression, which in this context includes the public interest in open and accessible court
proceedings. Three important elements are subsumed under the first branch of the test. First, the risk must be real
and substantial, well grounded in evidence, posing a serious threat to the commercial interest in question. Second,
the important commercial interest must be one which can be expressed in terms of a public interest in
confidentiality, where there is a general principle at stake. Finally, the judge is required to consider not only whether
reasonable alternatives are available to such an order but also to restrict the order as much as is reasonably
possible while preserving the commercial interest in question.

[pageb24]

Applying the test to the present circumstances, the commercial interest at stake here relates to the objective of
preserving contractual obligations of confidentiality, which is sufficiently important to pass the first branch of the test
as long as certain criteria relating to the information are met. The information must have been treated as
confidential at all relevant times; on a balance of probabilities, proprietary, commercial and scientific interests could
reasonably be harmed by disclosure of the information; and the information must have been accumulated with a
reasonable expectation of it being kept confidential. These requirements have been met in this case. Disclosure of
the confidential documents would impose a serious risk on an important commercial interest of AECL, and there are
no reasonably alternative measures to granting the order.

Under the second branch of the test, the confidentiality order would have significant salutary effects on AECL's right
to a fair trial. Disclosure of the confidential documents would cause AECL to breach its contractual obligations and
suffer a risk of harm to its competitive position. If a confidentiality order is denied, AECL will be forced to withhold
the documents in order to protect its commercial interests, and since that information is relevant to defences
available under the CEAA, the inability to present this information hinders AECL's capacity to make full answer and
defence. Although in the context of a civil proceeding, this does not engage a Charter right, the right to a fair trial is
a fundamental principle of justice. Further, the confidentiality order would allow all parties and the court access to
the confidential documents, and permit cross-examination based on their contents, assisting in the search for truth,
a core value underlying freedom of expression. Finally, given the technical nature of the information, there may be a
substantial public security interest in maintaining the confidentiality of such information.

The deleterious effects of granting a confidentiality order include a negative effect on the open court principle, and
therefore on the right to freedom of expression. The more detrimental the confidentiality order would be to the core
values of (1) seeking the truth and the common good, (2) promoting self-fulfilment of individuals by allowing them to
develop thoughts and ideas as they see fit, and (3) ensuring that participation in the political process is open to all
persons, the harder it will be to justify the confidentiality order. In the hands of the parties and their experts, the
confidential documents may be of great assistance in probing the truth of the Chinese environmental assessment
process, which would assist the court in reaching accurate factual conclusions. Given the highly technical nature of
the documents, the important value of the search for the truth which underlies [page525] both freedom of
expression and open justice would be promoted to a greater extent by submitting the confidential documents under
the order sought than it would by denying the order.

Under the terms of the order sought, the only restrictions relate to the public distribution of the documents, which is
a fairly minimal intrusion into the open court rule. Although the confidentiality order would restrict individual access
to certain information which may be of interest to that individual, the second core value of promoting individual self-
fulfilment would not be significantly affected by the confidentiality order. The third core value figures prominently in
this appeal as open justice is a fundamental aspect of a democratic society. By their very nature, environmental
matters carry significant public import, and openness in judicial proceedings involving environmental issues will
generally attract a high degree of protection, so that the public interest is engaged here more than if this were an
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action between private parties involving private interests. However, the narrow scope of the order coupled with the
highly technical nature of the confidential documents significantly temper the deleterious effects the confidentiality
order would have on the public interest in open courts. The core freedom of expression values of seeking the truth
and promoting an open political process are most closely linked to the principle of open courts, and most affected
by an order restricting that openness. However, in the context of this case, the confidentiality order would only
marginally impede, and in some respects would even promote, the pursuit of these values. The salutary effects of
the order outweigh its deleterious effects and the order should be granted. A balancing of the various rights and
obligations engaged indicates that the confidentiality order would have substantial salutary effects on AECL's right
to a fair trial and freedom of expression, while the deleterious effects on the principle of open courts and freedom of
expression would be minimal.
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The judgment of the Court was delivered by

IACOBUCCI J.

I. Introduction

1 In our country, courts are the institutions generally chosen to resolve legal disputes as best they can through the
application of legal principles to the facts of the case involved. One of the underlying principles of the judicial
process is public openness, both in the proceedings of the dispute, and in the material that is relevant to its
resolution. However, some material can be made the subject of a confidentiality order. This appeal raises the
important [page527] issues of when, and under what circumstances, a confidentiality order should be granted.

2 For the following reasons, | would issue the confidentiality order sought and accordingly would allow the appeal.

Il. Facts
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operational methods employed by the officers in their investigation of the accused. The accused opposed the
motion as an infringement of his right to a fair and public hearing under s. 11(d) of the Charter. The order was also
opposed by two intervening newspapers as an infringement of their right to freedom of expression.

44 The Court noted that, while Dagenais dealt with the balancing of freedom of expression on the one hand, and
the right to a fair trial of the accused on the other, in the case before it, both the right of the [page540] accused to a
fair and public hearing, and freedom of expression weighed in favour of denying the publication ban. These rights
were balanced against interests relating to the proper administration of justice, in particular, protecting the safety of
police officers and preserving the efficacy of undercover police operations.

45 In spite of this distinction, the Court noted that underlying the approach taken in both Dagenais and New
Brunswick was the goal of ensuring that the judicial discretion to order publication bans is subject to no lower a
standard of compliance with the Charter than legislative enactment. This goal is furthered by incorporating the
essence of s. 1 of the Charter and the Oakes test into the publication ban test. Since this same goal applied in the
case before it, the Court adopted a similar approach to that taken in Dagenais, but broadened the Dagenais test
(which dealt specifically with the right of an accused to a fair trial) such that it could guide the exercise of judicial
discretion where a publication ban is requested in order to preserve any important aspect of the proper
administration of justice. At para. 32, the Court reformulated the test as follows:
A publication ban should only be ordered when:

(&) such an order is necessary in order to prevent a serious risk to the proper administration of justice
because reasonably alternative measures will not prevent the risk; and

(b) the salutary effects of the publication ban outweigh the deleterious effects on the rights and interests of
the parties and the public, including the effects on the right to free expression, the right of the accused
to a fair and public trial, and the efficacy of the administration of justice.

46 The Court emphasized that under the first branch of the test, three important elements were subsumed under
the "necessity" branch. First, the risk in question must be a serious risk well grounded in the evidence. Second, the
phrase "proper administration of justice" must be carefully interpreted so as not to [page541] allow the concealment
of an excessive amount of information. Third, the test requires the judge ordering the ban to consider not only
whether reasonable alternatives are available, but also to restrict the ban as far as possible without sacrificing the
prevention of the risk.

47 At para. 31, the Court also made the important observation that the proper administration of justice will not
necessarily involve Charter rights, and that the ability to invoke the Charter is not a necessary condition for a
publication ban to be granted:
The [common law publication ban] rule can accommodate orders that must occasionally be made in the
interests of the administration of justice, which encompass more than fair trial rights. As the test is intended
to "reflec[t] the substance of the Oakes test", we cannot require that Charter rights be the only legitimate
objective of such orders any more than we require that government action or legislation in violation of the
Charter be justified exclusively by the pursuit of another Charter right. [Emphasis added.]

The Court also anticipated that, in appropriate circumstances, the Dagenais framework could be expanded even
further in order to address requests for publication bans where interests other than the administration of justice
were involved.

48 Mentuck is illustrative of the flexibility of the Dagenais approach. Since its basic purpose is to ensure that the
judicial discretion to deny public access to the courts is exercised in accordance with Charter principles, in my view,
the Dagenais model can and should be adapted to the situation in the case at bar where the central issue is
whether judicial discretion should be exercised so as to exclude confidential information from a public proceeding.
As in Dagenais, New Brunswick and Mentuck, granting the confidentiality order will have a negative effect on the
Charter right to freedom of expression, as well as the principle of open and accessible court proceedings, and, as in
those cases, courts must ensure that the discretion to grant the order is exercised in accordance with Charter
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Information contained in probate files did not reveal anything particularly private or highly sensitive and
did not strike at core identity of affected individuals — Record did not disclose serious risk of physical
harm to affected individuals.

Appeal by the estate trustees from a decision of the Ontario Court of Appeal that lifted sealing orders granted by the
application judge. The unexplained deaths of a prominent couple in their home generated intense public interest.
The estate trustees obtained sealing orders of the probate files. The orders were challenged by a journalist. The
application judge sealed the probate files, finding the harmful effects of the sealing orders were substantially
outweighed by the salutary effects on privacy and physical safety interests. The Court of Appeal lifted the sealing
orders on the basis that the privacy interest advanced lacked a public interest quality and there was no evidence of
a real risk to anyone's physical safety.

HELD: Appeal dismissed.

Privacy could be an important public interest under the test for discretionary limits on court openness where it could
be shown that the protection of human dignity was at serious risk. It had to be demonstrated that the information
was sufficiently sensitive such that it could be said to strike at the biographical core of the individual and that there
was a serious risk that without an exceptional order, the affected individual would suffer an affront to their dignity.
The estate trustees had failed to establish a serious risk to the important public interest in privacy, predicated on
dignity, that overcame the strong presumption of openness. The information contained in the probate files did not
reveal anything particularly private or highly sensitive and did not strike at the core identity of the affected
individuals. Merely associating the affected individuals with the couple's unexplained deaths was not sufficient to
constitute a serious risk to the identified important public interest in privacy, defined in reference to dignity. The
record did not show a serious risk of physical harm to any affected individuals. Any inference of a serious risk of
physical harm was speculative.

Statutes, Regulations and Rules Cited:

Bill C-11, An Act to enact the Consumer Privacy Protection Act and the Personal Information and Data Protection
Tribunal Act and to make consequential and related amendments to other Acts, 2nd Sess., 43rd Parl., 2020
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concerns advanced by estate trustees amount to important public interests at such serious risk to justify issuance of
sealing orders.

Court Summary:

A prominent couple was found dead in their home. Their deaths had no apparent explanation and generated
intense public interest. To this day, the identity and motive of those responsible remain unknown, and the deaths
are being investigated as homicides. The estate trustees sought to stem the intense press scrutiny prompted by the
events by seeking sealing orders of the probate files. Initially granted, the sealing orders were challenged by a
journalist who had reported on the couple's deaths, and by the newspaper for which he wrote. The application judge
sealed the probate files, concluding that the harmful effects of the sealing orders were substantially outweighed by
the salutary effects on privacy and physical safety interests. The Court of Appeal unanimously allowed the appeal
and lifted the sealing orders. It concluded that the privacy interest advanced lacked a public interest quality, and
that there was no evidence of a real risk to anyone's physical safety.

Held: The appeal should be dismissed.

The estate trustees have failed to establish a serious risk to an important public interest under the test for
discretionary limits on court openness. As such, the sealing orders should not have been issued. Open courts can
be a source of inconvenience and embarrassment, but this discomfort is not, as a general matter, enough to
overturn the strong presumption of openness. That said, personal information disseminated in open court can be
more than a source of discomfort and may result in an affront to a person's dignity. Insofar as privacy serves to
protect individuals from this affront, it is an important public interest and a court can make an exception to the open
court principle if it is at serious risk. In this case, the risks to privacy and physical safety cannot be said to be
sufficiently serious.

Court proceedings are presumptively open to the public. Court openness is protected by the constitutional
guarantee of freedom of expression and is essential to the proper functioning of Canadian democracy. Reporting on
court proceedings by a free press is often said to be inseparable from the principle of open justice. The open court
principle is engaged by all judicial proceedings, whatever their nature. Matters in a probate file are not
quintessentially private or fundamentally administrative. Obtaining a certificate of appointment of estate trustee in
Ontario is a court proceeding engaging the fundamental rationale for openness -- discouraging mischief and
ensuring confidence in the administration of justice through transparency -- such that the strong presumption of
openness applies.

The test for discretionary limits on court openness is directed at maintaining the presumption while offering
sufficient flexibility for courts to protect other public interests where they arise. In order to succeed, the person
asking a court to exercise discretion in a way that limits the open court presumption must establish that (1) court
openness poses a serious risk to an important public interest; (2) the order sought is necessary to prevent this
serious risk to the identified interest because reasonably alternative measures will not prevent this risk; and (3) as a
matter of proportionality, the benefits of the order outweigh its negative effects.

The recognized scope of what interests might justify a discretionary exception to open courts has broadened over
time and now extends generally to important public interests. The breadth of this category transcends the interests
of the parties to the dispute and provides significant flexibility to address harm to fundamental values in our society
that unqualified openness could cause. While there is no closed list of important public interests, courts must be
cautious and alive to the fundamental importance of the open court rule when they are identifying them.
Determining what is an important public interest can be done in the abstract at the level of general principles that
extend beyond the parties to the particular dispute. By contrast, whether that interest is at serious risk is a fact-
based finding that is necessarily made in context. The identification of an important interest and the seriousness of
the risk to that interest are thus theoretically separate and qualitatively distinct operations.

Privacy has been championed as a fundamental consideration in a free society, and its public importance has been
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recognized in various settings. Though an individual's privacy will be pre-eminently important to that individual, the
protection of privacy is also in the interest of society as a whole. Privacy therefore cannot be rejected as a mere
personal concern: some personal concerns relating to privacy overlap with public interests.

However, cast too broadly, the recognition of a public interest in privacy could threaten the strong presumption of
openness. The privacy of individuals will be at risk in many court proceedings. Furthermore, privacy is a complex
and contextual concept, making it difficult for courts to measure. Recognizing an important interest in privacy
generally would accordingly be unworkable.

Instead, the public character of the privacy interest involves protecting individuals from the threat to their dignity.
Dignity in this sense involves the right to present core aspects of oneself to others in a considered and controlled
manner; it is an expression of an individual's unique personality or personhood. This interest is consistent with the
Court's emphasis on the importance of privacy, but is tailored to preserve the strong presumption of openness.

Privacy as predicated on dignity will be at serious risk in limited circumstances. Neither the sensibilities of
individuals nor the fact that openness is disadvantageous, embarrassing or distressing to certain individuals will
generally on their own warrant interference with court openness. Dignity will be at serious risk only where the
information that would be disseminated as a result of court openness is sufficiently sensitive or private such that
openness can be shown to meaningfully strike at the individual's biographical core in a manner that threatens their
integrity. The question is whether the information reveals something intimate and personal about the individual, their
lifestyle or their experiences.

In cases where the information is sufficiently sensitive to strike at an individual's biographical core, a court must
then ask whether a serious risk to the interest is made out in the full factual context of the case. The seriousness of
the risk may be affected by the extent to which information is disseminated and already in the public domain, and
the probability of the dissemination actually occurring. The burden is on the applicant to show that privacy,
understood in reference to dignity, is at serious risk; this erects a fact-specific threshold consistent with the
presumption of openness.

There is also an important public interest in protecting individuals from physical harm, but a discretionary order
limiting court openness can only be made where there is a serious risk to this important public interest. Direct
evidence is not necessarily required to establish a serious risk to an important public interest, as objectively
discernable harm may be identified on the basis of logical inferences. But this process of inferential reasoning is not
a licence to engage in impermissible speculation. It is not just the probability of the feared harm, but also the gravity
of the harm itself that is relevant to the assessment of serious risk. Where the feared harm is particularly serious,
the probability that this harm materialize need not be shown to be likely, but must still be more than negligible,
fanciful or speculative. Mere assertions of grave physical harm are therefore insufficient.

In addition to a serious risk to an important interest, it must be shown that the particular order sought is necessary
to address the risk and that the benefits of the order outweigh its negative effects as a matter of proportionality. This
contextual balancing, informed by the importance of the open court principle, presents a final barrier to those
seeking a discretionary limit on court openness for the purposes of privacy protection.

In the present case, the risk to the important public interest in privacy, defined in reference to dignity, is not serious.
The information contained in the probate files does not reveal anything particularly private or highly sensitive. It has
not been shown that it would strike at the biographical core of the affected individuals in a way that would
undermine their control over the expression of their identities. Furthermore, the record does not show a serious risk
of physical harm. The estate trustees asked the application judge to infer not only the fact that harm would befall the
affected individuals, but also that a person or persons exist who wish to harm them. To infer all this on the basis of
the deaths and the association of the affected individuals with the deceased is not a reasonable inference but is
speculation.

Even if the estate trustees had succeeded in showing a serious risk to privacy, a publication ban -- less constraining
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A. The Test for Discretionary Limits on Court Openness

37 Court proceedings are presumptively open to the public (Macintyre, at p. 189; A.B. v. Bragg Communications
Inc., 2012 SCC 46, [2012] 2 S.C.R. 567, at para. 11).

38 The test for discretionary limits on presumptive court openness has been expressed as a two-step inquiry
involving the necessity and proportionality of the proposed order (Sierra Club, at para. 53). Upon examination,
however, this test rests upon three core prerequisites that a person seeking such a limit must show. Recasting the
test around these three prerequisites, without altering its essence, helps to clarify the burden on an applicant
seeking an exception to the open court principle. In order to succeed, the person asking a court to exercise
discretion in a way that limits the open court presumption must establish that:

(1) court openness poses a serious risk to an important public interest;

(2) the order sought is necessary to prevent this serious risk to the identified interest because reasonably
alternative measures will not prevent this risk; and,

(3) as a matter of proportionality, the benefits of the order outweigh its negative effects.

Only where all three of these prerequisites have been met can a discretionary limit on openness -- for example, a
sealing order, a publication ban, an order excluding the public from a hearing, or a redaction order -- properly be
ordered. This test applies to all discretionary limits on court openness, subject only to valid legislative enactments
(Toronto Star Newspapers Ltd. v. Ontario, 2005 SCC 41, [2005] 2 S.C.R. 188, at paras. 7 and 22).

39 The discretion is structured and controlled in this way to protect the open court principle, which is understood to
be constitutionalized under the right to freedom of expression at s. 2(b) of the Charter (New Brunswick, at para. 23).
Sustained by freedom of expression, the open court principle is one of the foundations of a free press given that
access to courts is fundamental to newsgathering. This Court has often highlighted the importance of open judicial
proceedings to maintaining the independence and impartiality of the courts, public confidence and understanding of
their work and ultimately the legitimacy of the process (see, e.g., Vancouver Sun, at paras. 23-26). In New
Brunswick, La Forest J. explained the presumption in favour of court openness had become ™one of the hallmarks
of a democratic society™ (citing Re Southam Inc. and The Queen (No.1) (1983), 41 O.R. (2d) 113 (C.A)), at p. 119),
that "acts as a guarantee that justice is administered in a non-arbitrary manner, according to the rule of law ...
thereby fostering public confidence in the integrity of the court system and understanding of the administration of
justice" (para. 22). The centrality of this principle to the court system underlies the strong presumption -- albeit one
that is rebuttable -- in favour of court openness (para. 40; Mentuck, at para. 39).

40 The test ensures that discretionary orders are subject to no lower standard than a legislative enactment limiting
court openness would be (Mentuck, at para. 27; Sierra Club, at para. 45). To that end, this Court developed a
scheme of analysis by analogy to the Oakes test, which courts use to understand whether a legislative limit on a
right guaranteed under the Charter is reasonable and demonstrably justified in a free and democratic society (Sierra
Club, at para. 40, citing R. v. Oakes, [1986] 1 S.C.R. 103; see also Dagenais, at p. 878; Vancouver Sun, at para.
30).

41 The recognized scope of what interests might justify a discretionary exception to open courts has broadened
over time. In Dagenais, Lamer C.J. spoke of a requisite risk to the "fairness of the trial* (p. 878). In Mentuck,
lacobucci J. extended this to a risk affecting the "proper administration of justice" (para. 32). Finally, in Sierra Club,
lacobucci J., again writing for a unanimous Court, restated the test to capture any serious risk to an "important
interest, including a commercial interest, in the context of litigation" (para. 53). He simultaneously clarified that the
important interest must be expressed as a public interest. For example, on the facts of that case, a harm to a
particular business interest would not have been sufficient, but the "general commercial interest of preserving
confidential information™ was an important interest because of its public character (para. 55). This is consistent with
the fact that this test was developed in reference to the Oakes jurisprudence that focuses on the "pressing and
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